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Copyright and Disclaimer Statements

Copyright

The contents of this document are the copyright of the Office of the Director of Corporate
Enforcement (“the ODCE").

However, in compliance with the Re-use of Public Sector Information Regulations 2005 (S.I. 279 of
2005)" the ODCE encourages the re-use of all information that it produces.

Accordingly, this document may be reproduced and/or re-used, subject to the latest PSI licence
available at www.psi.gov.ie.

You may re-use this document, or the information therein, free of charge in any format, provided
that—

e the reproduced information is accurate;
. it is used for a lawful or proper purpose;
e the source of the information and copyright is clearly acknowledged;
e the information is not used for the principal purpose of advertising or promoting a
particular product or service.
Disclaimer

Nothing herein should be construed as a representation by, or on behalf of, the ODCE as to its
definitive interpretation of any of the provisions of the Companies Acts 1963 to 2006 or as an
authoritative interpretation of any law.

This document discusses matters which are beyond the strict statutory remit of the ODCE. This is
done for the purpose of enabling relevant company law aspects to be seen and understood in the
wider contexts where they are typically likely to arise for persons who have little previous experience
of company law, and who first come upon it as something ancillary to their interest in a residential
property in respect of which a management company has a role.

Readers are cautioned, however, that the ODCE has no special expertise regarding any matter
other than company law. Accordingly, any discussion of non-company law matters in this handbook
should not be regarded as having any authoritative value.

In addition (both as regards company law matters and non-company law matters) the ODCE
accepts no responsibility or liability howsoever arising from any errors, inaccuracies or omissions in
the contents of this document. The ODCE likewise reserves the right to consider the law afresh on
every occasion where a situation arises which calls for the exercise or non-exercise by it of any of
its statutory functions. Accordingly, it is possible that individual cases, as and when they arise, may
end up being dealt with differently than the provisions of this document might suggest.

In summary, while the ODCE hopes that this document will be of general use to persons connected
with management companies, the ODCE emphasises that anyone contemplating making any
decisions in relation to any of the matters dealt with in this handbook should always give serious
consideration to the desirability of seeking advice from appropriate independent experts; who, in
giving such advice, will be able to tailor it specifically to a client's particular needs and
circumstances.

© Director of Corporate Enforcement 2008
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1.0 THE AiM AND ORIGINS OF THIS HANDBOOK

[1.01] The aim of this handbook is to provide a general guide to issues relating to
the governance of residential property owners’ management companies — which, in
the remainder of the text, will be referred to simply as ‘management companies’.

[1.02] The handbook is written from the perspective of the ODCE which is a
statutory agency whose remit includes that of encouraging compliance with
company law."

[1.03] The ODCE hopes that the handbook will be a useful resource for a variety of
persons concerned with management companies, especially—

(a) the owners or occupiers of houses or apartments located within multi-
unit developments2 where a management company is involved in issues
such as—

(i) the ownership and control of common areas, and
(i) the provision of common services in respect of those areas;
(b) persons contemplating the purchase of such properties;

(c) persons connected with the central management of management
companies, e.g. their directors, and persons (such as managing agents)
who are engaged by management companies to deal with day-to-day
management tasks;

(d) the developers of multi-unit developments;

(e) solicitors and accountants, who from time to time find themselves called
upon to give professional advice to management companies and/or to
any of the persons listed in paragraphs (a) to (d).

[1.04] The handbook does not set out to be an exhaustive guide to all issues that
may arise in relation to management companies or which may be relevant to their
needs. As already stated, it is written primarily from a company law perspective —
rather than, for example, from the perspective which might be taken by someone
predominantly concerned with issues of housing policy, neighbourhood
development, property law or the principles of good estate management. However in
order that the handbook will be of most use to the expected readership, and will
allow for the relevance of company law issues to be most apparent, it will
occasionally be necessary to refer to matters from the spheres of property law,
estate management, etc. Company law issues concerning management companies

Section 12(1)(b) of the Company Law Enforcement Act 2001.
2 See paragraphs [3.01] and [3.02].
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often arise in a context where aspects like these are relevant also. Accordingly, so
that the company law dimension can be best explained, those wider aspects or
contexts will also be discussed, where appropriate.

[1.05] This handbook is the outcome of a process which, from an ODCE
perspective, began in December 2006 with the publication of our Consultation Paper
C/2006/2 entitled “Draft ODCE Guidance on the Governance of Apartment Owners’
Management Companies (AOMCSs).” In that Consultation Paper we noted that in
recent years the ODCE had received a steady stream of complaints about the
governance of companies associated with the management of—

(a) apartment developments;

(b) some conventional housing estates where a management company has
a role in the provision of shared services;

(c) other “mixed-use” developments, such as those in which, for example, a
block of apartments includes some retail units at ground level.

[1.06] Recognising that the Companies Acts are relevant to the governance of
such companies, but that the extent of that relevance is not widely known by many
property stakeholders, we prepared and appended to the Consultation Paper Draft
Guidance on the Governance of AOMCs.?

[1.07] We invited all interested parties to comment on the format and content of
the Draft Guidance and, in particular, to deal with the following questions—

(a) whether, having regard to its primary purpose, the Draft Guidance was
clear and useful;

(b) whether there were any omissions or issues which should have been
discussed in the ODCE Guidance, or better explained;

(c) whether the ODCE Final Guidance should be in a similar form to the
draft Guidance, although supplemented by a list of key governance
requirements;

(d) whether, and to what extent it was helpful and appropriate for the ODCE
to have proposed certain changes to certain regulations often contained
in management companies’ articles of association, or whether such
changes might give rise to unrecognised disadvantages;

(e) recognising that the Draft Guidance had been developed with apartment
owners’ management companies particularly in mind, whether there
were distinct features of the management companies for housing

The consultation paper and draft guidance are available at www.odce.ie/en/media_
consultation_notices.aspx.
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estates or mixed use developments which required specific attention in
the development of the ODCE’s Final Guidance.

[1.08] The ODCE's Consultation Paper was circulated to a large number of
agencies, bodies and persons whom we envisaged might have useful perspectives
to share in relation to these issues. In addition we placed advertisements widely in
the media concerning the topic. We also publicised the Consultation Paper by a
mass-marketing campaign.

[1.09] The outcome of this process was that we received almost 70 submissions in
response to our Consultation Paper. These came from across the full spectrum of
persons interested in the area: private individuals who resided in multi-unit
developments or owned investment properties located there, public representatives,
property managing agents, Government Departments, statutory agencies,
professional bodies whose members have ongoing dealings with management
companies, etc.

[1.10] To all of those who responded to the Consultation Paper the ODCE owes a
sincere debt of gratitude for the helpful and insightful comments which respondents
offered. Those observations have significantly enhanced our understanding of this
topic. In addition many respondents were kind enough to commend the ODCE for
having taken an initiative in this area and this is something for which we are also
very grateful.

[1.11] The ODCE’s publication of its Consultation Paper occurred at a time when
wider issues concerning management companies (and the multi-unit developments
with which they are associated) have been attracting significant public attention in
several other ways. At the official or industry level these included the following
events or matters—

(@) The publication in June 2006 by Dublin City Council of Successful
Apartment Living - A Role for Local Authorities in Private Residential
Management Companies.”

(b) The publication in October 2006 by the National Consumer Agency of
Management Fees and Service Charges Levied on Owners of Property
in Multi-Unit Dwellings.5

(c) The publication in December 2006 by the Law Reform Commission of
its Consultation Paper on Multi-Unit Developments.6

The report by Evelyn Hanlon is available at www.dublincity.ie/Housing/ApartmentOwners
/Pages/ApartmentOwners.aspx.

The report prepared for the National Consumer Agency by DKM Consultants Ltd in
association with Kevin O’Higgins, Solicitors, is available at www.consumerconnect.ie/eng/
Hot_Topics/Campaigns/management_companies_report_final.pdf.

The consultation paper LRC CP 42-2006 is available at www.lawreform.ie/publications/
consultpapers.htm.
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[1.12]

(d)

(e)

(f)

(@)

(h)

@)

()

A Government Decision in December 2006 to establish a high-level
interdepartmental committee, comprising representatives of relevant
Departments / Offices, to assist in the development of a coherent and
comprehensive legislative response to issues arising in relation to
property management companies. The ODCE was invited to participate
in the work of this committee.

A Public Conference in January 2007 entitled Law Reform Options for
Multi-Unit Developments organised jointly by the Law Reform
Commission and the Department of Justice, Equality and Law Reform.’

The establishment in March 2007 by the National Consumer Agency of
a Multi-Unit Development Stakeholder Forum comprising key
stakeholders in the relevant sector.?

The publication in June 2007 by Dublin City Council of Successful
Apartment Living - Survey of Service Charges, Design, Management
and 9Owners’ Attitudes in 193 Private Apartment Schemes in Dublin
City.

The publication in March 2008 by the Irish Home Builders Association of
its Code of Practice for Management Companies in respect of Multi-Unit
Developments.™

The publication in June 2008 by the Law Reform Commission of its
Report on Multi-Unit Developments.11

The publication in September 2008 by the National Consumer Agency
of—

e the Conclusions & Outputs of its Multi-Unit Development
Stakeholder Forum; and,

e Buying and Living in a Multi-Unit Development Property in
Ireland.™

These several publications, and the discussions within and leading up to
them, have significantly informed the ODCE in the preparation of this handbook.
Likewise since December 2006 the ODCE has continued to deal with many queries

10
11
12

The ODCE'’s Consultation Paper was one of the topics discussed and considered at this
Conference.

See www.consumerconnect.ie/eng/Hot_Topics/Campaigns/Property Forum.

See footnote 4.

The Code of Practice is available at www.homefacts.ie/Managment_Companies.html.
The report LRC 90-2008 is available at www.lawreform.ie/publications/reports.htm.

All are available at www.consumerproperty.ie.
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and complaints from members of the public relating to management companies and
these too have given us additional insights into other ways in which our Draft
Guidance of December 2006 needed to be modified.

[1.123] During 2008 the Law Reform Commission concluded its detailed study into
the topic of Multi Unit Developments and has made recommendations as to various
ways in which the law should be reformed to deal with them.*® As previously noted**
the Government previously established a high-level interdepartmental committee,
comprising representatives of relevant Departments / Offices, to assist in the
development of a coherent and comprehensive legislative response to issues arising
in relation to property management companies. Arising from that process, it is
expected that new legislation may emerge to strengthen the law in relation inter alia
to management companies. However this handbook is written on the basis of the
law as it stands in December 2008.

13 See footnote 11 for details of the Commission’s Report, and footnote 6 for details of the

Commission’s earlier Consultation Paper.
See subparagraph (d) of paragraph [1.11].
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2.0 WHAT ARE MANAGEMENT COMPANIES?

[2.01] From a company law perspective the terms “management company” or
“property management company” have no special meaning. However for the
purposes of this handbook the ODCE uses the term management companies to
describe certain companies that, in recent years, have become a common feature of
the way in which it has been sought to organise communal issues arising from the
ownership of housing units (such as apartments, duplexes, holiday village
properties, and sometimes traditional houses) located in many Irish multi-unit
developments™ where residential housing units comprise the entirety of the
development, or a substantial component of it. A significant number of such
companies have been incorporated.16

[2.02] Broadly speaking the idea behind most management companies is that
where a group of persons individually own all the apartments / houses etc in a multi-
unit development, they ought also (at least after the multi-unit development has
been fully completed by its developer) to be the members of a company which owns
the common areas™ associated with their individual units, and which ultimately
controls the extent, quality and cost of the shared services™ from which individual
units benefit.

[2.03] From an ODCE perspective we think it important to stress that management
companies are in no way a requirement of company law. There is nothing in the
Companies Acts which states that a management company must be brought into
existence in connection with any multi-unit development, and some multi-unit
developments exist which do not have a management company associated with
them. For example in some developments co-ownership agreements exist which
form the basis for the ownership of common areas, and the organisation of shared
services.” In other multi-unit developments co-operative societies have been
established to discharge similar functions.”® This ODCE handbook does not seek to
explain anything about those sorts of alternative arrangements.**

[2.04] Furthermore — and this is an important point which the ODCE wishes to
emphasise — neither is there any special body of company law which applies only to
management companies, or whereby company law is applied differently so far as

5 See paragraphs [3.01] and [3.02].

16 In the National Consumer Agency’s publication Management Fees and Service Charges
Levied on Owners of Property in Multi-Unit Dwellings (see footnote 5) it was estimated
that there were about 4,600 such companies.

Areas such as hallways, stairwells, gardens, refuse disposal areas, car parks, etc.
Services such as repair, cleaning, insurance, security, etc.

Co-ownership agreements are essentially rooted in the laws of contract and private
property, rather than in any particular Act or Acts of the Oireachtas.

Co-Operative societies are governed by the Industrial and Provident Societies Acts 1893
to 1978.

Because they have no connection with company law: the only area of law for which the
ODCE has any functional responsibility.

17
18
19

20

21
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management companies are concerned.

[2.05] The impetus for the establishment of a management company is usually a
simple one: that it has basically become the norm in the Irish property development
market so far as many multi-unit developments are concerned, because of the
advantages summarised in paragraphs [4.01] to [4.04].

[2.06] Almost invariably this is so as regards most apartment complexes.22 Also in
some instances, even as regards so-called ‘traditional housing estates’ it sometimes
appears to have happened that some local authorities have signified that do not
foresee themselves “taking the estate in charge” upon its ultimate completion and
that, accordingly, a management company should be established.”® The ODCE
understands that following initiatives taken by the Department of the Environment,
Heritage and Local Government this is less likely to occur in the future and,
furthermore, the circumstances in which a local authority should take an estate in
charge have now been clarified in greater detail.”* Other than to refer to these
departmental initiatives the ODCE has no role whatever in relation to the “taking in
charge” of estates, and company law does not seek to regulate it in any way.

[2.07] In a conventional housing estate where there is a management company
the role of the company is not usually so extensive as in an apartment complex. This
is because in such a case the common areas usually do not include internal areas
such as hallways etc or internal fixtures and fittings such as lifts. However certain
core functions fall to be discharged by the company: such as maintaining and
repairing external common areas, arranging for lighting and insurance, hiring
managing agents and contractors etc.

[2.08] Management companies often exist also in mixed developments where, for
example, there may be something like a block with ground floor retail units,
apartments overhead and an underground car-park below. Alternatively the extent of
the “mix” may be even greater with, for example, part of the complex sold as
residential apartments, other parts sold off as retail spaces and yet another portion
given over to office space and/or leisure facilities.

2 Except (i) those which are small enough to allow matters to be dealt with by way of co-

ownership agreements and (ii) some apartment complexes that were developed by local
authorities for occupancy by local authority tenants, and where it was the intention of the
local authority that they would retain ownership of the common areas and deal with the
provision of all or most of the shared services.

For further information on this issue — which has nothing to do with company law and in
relation to which the ODCE has no role whatever — see Chapter 4 of Dublin City Council's
Successful Apartment Living - A Role for Local Authorities in Private Residential
Management Companies, July 2006, details at footnote 4.

Department of the Environment, Heritage and Local Government — Circular Letter PD
1/08, Taking in Charge of Residential Developments / Management Arrangements, 26
February 2008 available at www.environ.ie/en/Publications/DevelopmentandHousing/
Planning/FileDownLoad,16779,en.pdf

23

24
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3.0 MULTI-UNIT DEVELOPMENTS AND THE FUNCTIONS IN THEM TYPICALLY

DISCHARGED BY A MANAGEMENT COMPANY

[3.01] By multi-unit developments®> we mean a form of residential accommodation
in which individual property “units” share a range of facilities, known as common
areas, such as entrance doors/lobby areas, car parking, stairwells, lifts, garden or
recreational areas, etc. Unit owners may also share and/or access certain services
on a communal basis, e.g. waste disposal, security services, cleaning and
maintenance contracts etc.

[3.02] As stated by the National Consumer Agency—

“A multi-unit development may be one of a variety of dwelling types
such as a house, an apartment or duplex. In a traditional stand-
alone house, the facilities and services or areas such as those
referred to above are maintained by the individual property owner,
or where applicable, the local authority. In a multi-unit development,
they are owned and maintained by the unit owners on a communal
basis. This is because all owners share, use and own the common
areas, for example halls, gardens and parking with other units. Unit
owners pay an annual fee known as a service charge to pay for the
maintenance of these common areas and other shared services
such as cleaning and waste disposal ...

When you purchase a unit in a multi-unit development, you
purchase both your individual property and a share of the ownership
of the common areas. You therefore enjoy two legal interests: one,
as the owner of your individual unit and second, as a part owner of
the common areas.””

[3.03] We have already observed that management companies are not a product
of company law.?’ Accordingly, in order to ascertain what are the intended functions
of the management company in any particular multi-unit development, there is no
point in looking to the Companies Acts. Instead the legal source from which the
management company’s operational role can be discovered is by looking at the
property law documents under which the residential units have been sold to the
residential unit owners, i.e. each unit owner should look to their own title deeds.

[3.04] Appendix | on page 206 contains an outline of the sort of provisions
commonly found in the title deeds of an apartment, governing the relationship inter

% The explanation which follows is borrowed substantially from Section 1 of Buying and

Living in a Multi-Unit Development Property in Ireland published by the National
Consumer Agency. The full text of this document is available at
WWWw.consumerproperty.ie.

Section 1.1 of the National Consumer Agency’'s Buying and Living in a Multi-Unit
Development Property in Ireland.

27 See paragraphs [2.03] and [2.04].

26
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alia between an individual apartment owner and the management company
associated with the multi-unit development. In a multi-unit development which
consists of / includes conventional houses many of the same sorts of provisions will
often exist; although some of those outlined in Appendix | are obviously of particular
relevance to apartments and so are less likely to arise in the case of houses.
Similarly in a mixed development, provisions which are both similar and different to
those in Appendix | will often feature.

[3.05] Each multi-unit development is different, however, and while Appendix | lists
features which will commonly be found in the title deeds of many multi-unit
developments, it does not represent an exhaustive list upon which any significant
reliance should be placed. Accordingly, the ODCE urges that any owner of a
property located in a multi-unit development with which a management company is
associated, who wishes to know what is the particular role and function of his/her
management company (including the question of what are his/her obligations owed
to it, and its obligations owed to him/her) should familiarise themselves carefully with
the precise contents of their own title deeds.”

[3.06] It also needs to be emphasised that while management companies are
almost always involved in the eventual ownership of common areas of the multi-unit
development with which they are associated, and in the provision of shared services
to it, it is not always the case that this role exists from the moment that the first
property in the multi-unit development is sold to its purchaser. In many cases that
role commences fully only after the multi-unit development has been completed by
its developer29 and up to that time ownership of the common areas remains with the
developer and responsibility for the provision and control of the shared services may
likewise remain with him/her. This aspect of matters is outlined further in paragraphs
[5.01] to [6.21].

[3.07] The fact that the intended functions of the management company (and
issues concerning the time from which such functions will become effective) have
their roots in title deeds is one from which an important legal consequence flows.
The covenants and conditions of title documents become binding on a property
owner because of his/her agreement to acquire the property whose title deeds
record that such covenants and conditions will exist as between whoever owns that
property from time to time, and whoever it was that sold it in the first instance, or the
successor in title to that original vendor. They do not flow from the company law

2 Where an owner’s property is mortgaged to secure an outstanding loan the original of

their title deeds will usually be held by the financial institution who gave the mortgage
loan, unless it is the case that the title deeds are not yet registered and are still in the
custody of the owner’s solicitors. Alternatively if there is no mortgage associated with the
property, owners may have deposited their title deeds with their solicitors for safekeeping,
or left them with a bank on a similar basis — unless they have opted to keep them
themselves, or have made other arrangements in relation to the deeds. If deeds are held
directly by a solicitor the client should contact their solicitor to see them, or obtain copies
of them. In cases where deeds are held by a financial institution as security for a loan it is
usually necessary, when seeking access to them, to make the request through a solicitor.
What constitutes completion is usually stipulated in the title deeds relating to the
properties in the multi-unit development and/or in the contracts signed between the
developer and the first purchasers of the properties.

29
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relationship that exists between the management company and its members.

[3.08] Accordingly, in so far as the first purchaser of a unit in a multi-unit
development is concerned, they make a direct agreement with both the developer
and the management company which includes stipulations as to what is going to be
the role and function of the management company, when it will commence, and
what obligations they will owe to the company (both as to how much they will have
to contribute annually to the management company, or the basis on which that will
be determined, and on some limitations on the extent to which they can enjoy their
property). It is that agreement — as embodied in the title deeds — which is the
primary source of the law relating to the relationship between the management
company and the original purchaser in so far as all the matters dealt with in the
agreement are concerned. That agreement does not have its origins in company law
and so company law plays no role in determining, for example, matters such as the
following: what is an appropriate service charge to be paid by the property owner to
the management company; whether the management company is maintaining the
common areas to an adequate or appropriate standard; or whether it is fair or
otherwise for the apartment owner to be prohibited from erecting their own satellite
dish.

[3.09] Title deeds of this sort are invariably entered into by people on the basis that
they do so on their own behalf and for their successors in title. This means that if the
first owner sells his/her property to a second owner, that person then becomes
bound by those original agreements (by virtue of his/her agreement with the vendor
of the property to buy it subject to those agreements). In turn as the second owner
sells it on, the third owner becomes similarly bound, and so on and so forth. Again it
is the succession of property law agreements that govern much of the relationship
between successive property owners and the management company: not company
law.

[3.10] Where company law is of some relevance in relation to these functions is
that to the extent that the management company has been allocated functions
relating to the ownership of the common areas of the multi-unit development and the
provision of services, these have to be organised and controlled by the management
company’s directors. Accordingly, each unit owner being able to take part in the
election of those directors, and the several other provisions of company law which
regulate the relationship between members of a company and its directors, are
relevant in ensuring that unit owners are, to some extent, able to influence the other
side of the property law agreements to which they have become a party. For
example by electing good and responsible directors they may be able to ensure that
the management company is vigilant in ensuring that service charges are set at a
level which is neither too high for the unit owners to be able to bear, nor so low that
there is a risk of the common areas falling into disrepair. Alternatively, through the
provisions of company law dealing with the keeping of proper accounting records
and the preparing and circulation of annual accounts, they will be able to get a
sense of how efficiently or otherwise the money paid to the management company is
actually being spent.

(10)



4.0 THE ADVANTAGES WHICH FLow FRoOM A MANAGEMENT COMPANY
BEING ESTABLISHED UNDER THE COMPANIES ACTS

[4.01] As the ODCE understands it the reasons why management companies are
generally established in conjunction with residential multi-unit developments, and

why that is done by the incorporation of a company under the Companies Acts,
include the following factors.

[4.02] Firstly, it is a means by which arrangements can be structured so that, once
the development is completed (and in some instances before that time) the owners
of the relevant housing units should be able to maintain an input into—

(a) decision-making as regards their development, and

(b) controlling the costs of having common services provided for their
collective benefit.

Admittedly that decision making and control is usually exercised indirectly by the
members of the management company through their power to periodically elect®
the persons31 who are to serve as the management company’s directors and who, in
consequence of that office, are the persons with the predominant decision-making
powers as regards the day-to-day affairs of the management company.

[4.03] Secondly, using some form of a corporate structure through which to
manage a multi-unit development is normally advantageous when one looks at the
alternative. Unless the multi-unit development is very small, it would normally be
impractical for the common areas to be co-owned by all the unit-owners in their
personal capacities, and for arrangements in relation to the provision of common
services to be dealt with by contracts (e.g. those relating to the hiring of cleaners
and caretakers, lift maintenance agreements, etc.) under which each of the owners
was jointly and severally liable in their personal capacities.32

[4.04] Thirdly, where it is decided to operate this function through a company
incorporated under the Companies Acts 1963 to 2006—

(a) what is brought into existence is what lawyers frequently describe as “a

% And, where appropriate, to remove from office in between elections: see further

paragraphs [14.10] to [14.15].

Who will usually be drawn from amongst the members’ own ranks.

The Law Reform Commission has recommended that the law should allow for co-
ownership relationships to operate in the case of multi-unit developments only where they
are comprised of four or fewer housing units. Where the multi-unit development includes
five or more housing units the Commission recommends that the law be changed to
require that an ‘Owners’ Management Company’, incorporated under the company law
code, be used. See generally paragraphs 3.05 to 3.15 of the Commission’s report, the
details of which are at footnote 11.

31
32
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(b)

(©)

(d)

(e)

legal entity separate and distinct from its members;”

this means that it is what is sometimes called a vehicle by which a
potentially large number of people may combine for the pursuit of a
common objective;

once they do so, and go through certain formalities associated with the
incorporation of the company, they bring into being a new legal person
which in its own corporate name can hold land, enter into contracts,
embark on legal proceedings etc;

although the company is owned by its members, they do not personally
need to put their names to any contracts or arrangements entered into
by the company; in the event of the other parties to any such contracts
or arrangements wishing to sue on foot of them it is the company which
must be sued: not any or all of the members in their personal capacities;

moreover assuming the company is incorporated with limited liability*
the members typically have at most only an insignificant obligation to
contribute to any deficiency in the assets of the company in the event
that it becomes insolvent—

(i) where the management company is incorporated as a private
company limited by shares® each of the members will usually
be allocated one €1 share in respect of each housing unit in the
multi-unit development which they own; they may or may not be
asked to pay those €1 sums when their share in the company is
being allocated to them; if they are, and the company
subsequently becomes insolvent no further call can be made on
them to contribute to the company’s deficiency of funds; if they
have not previously paid the €1 sum they can be required to pay
it if the company becomes insolvent, but that is the limit of their
personal Iiability;35

(i) where the management company is incorporated as a company
limited by guarantee not having a share capital36 each of the
members undertakes that in the event of the company being
wound up while he/she is a member, or within one year
afterwards, that he/she will pay a sum — which is usually fixed at

33

34

35
36

It is possible for companies to be formed in which the members retain unlimited liability as
regard all the company’s debts and obligations, but it is unlikely that this choice would be
adopted in respect of a management company associated with a multi-unit development.
See paragraphs [8.01] to [8.33] for an outline of the difference between a private
company limited by shares and a company limited by guarantee not having a share
capital.

Section 207(1)(d) of the Companies Act 1963.

See footnote 34.
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a small amount such as €1 — towards payment of the
company’s debts, liabilities, etc; that trivial sum is again the limit
of the member’s personal liability as regards the company’s
obligations;*’

(f) company law contains a well-developed® body of rules and principles
which assist in bringing about fair and transparent decision making,
appropriate dissemination and circulation of information, the protection
of minority interests, and the enforcement of certain fiduciary obligations
which are owed by the directors in whom the members place their trust
as regards the management and control of their company’'s business
and affairs. As described by one English textbook writer—

“The framework of company law provides a ready-made
system of checks and balances in the relationship between
the company, its members and its officers.”®

37

38

39

Section 207(1)(e) of the Companies Act 1963. Note that the member’s undertaking is
contained in the memorandum of association of the management company where it is
incorporated as a company limited by guarantee not having a share capital, as required
by Section 6(3) of the Companies Act 1963. Pursuant to Section 25 of the Companies Act
1963 the memorandum binds the members to the same extent as if it had been signed
and sealed by the member, and contained covenants by each member, to observe all the
provisions of the memorandum. Accordingly each succeeding member of the company is
deemed to have given this undertaking simply by virtue of his/her becoming a member of
the company.

Modern company law has its origins in the mid 19" century and, in the meanwhile, a vast
number of difficulties, circumstances and disputes have arisen which have led either to
the Oireachtas (or previous parliaments) modifying company law to better provide for
what should happen when such events occur, or which have led to clarification of the law
by the courts, or the resolution of difficulties on the basis of principles drawn from the
common law, the Constitution, or other appropriate sources. So far as the updating of
company law by the Oireachtas is concerned several years of work by the Company Law
Review Group (“the CLRG") culminated in 2007 with the publication of Company Law for
the 21 Century which contains a new General Scheme of [a] Companies Consolidation
and Reform Bill. Arising from the CLRG’s work the Government has given approval for
the drafting of an updated code of Irish company law which, in due course, will come
before the Oireachtas and will most likely emerge as new law to replace the Companies
Acts 1963 to 2006. The CLRG’s website is at www.clrg.org.

West, Companies Limited by Guarantee (Second Edition, Jordan Publishing Limited,
2004) at section 1.6.5.
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5.0 THE KEY PHASES IN THE EVOLUTION OF A MANAGEMENT COMPANY::

() THE DEVELOPER-ONLY PHASE; (II) THE DEVELOPER-AND-OWNERS'
PHASE; (1) THE OWNERS-ONLY PHASE

[5.01] As the ODCE understands it, most management companies evolve through
what we see as three distinct phases. For ease of reference we have decided to
label them as above.*

[5.02] What we are calling the developer-only phase is one which begins with the
formal incorporation of the management company. This usually happens some time
after the developer has begun to build the multi-unit development but before any
units have yet been offered for sale. During this time the only members of the
management company are usually the developer of the multi-unit development
and/or persons nominated by him/her.**

[5.03] The developer-and-owners’ phase is one which usually begins as soon as
the sale of first unit in the multi-unit development is completed. As each successive
sale is completed, the unit purchasers typically become members of the
management company with the result that the membership now consists of—

e the developer and/or his/her nominees, and
e each of the purchasers of the units in the associated multi-unit
development.

[5.04] The owners-only phase begins once the developer has finally completed the
multi-unit development and has transferred all his/her remaining ownership of its
common areas to the management company. At this point the developer and his/her
nominees usually cease to be members of the management company. Accordingly,
from this point onwards, the only members of the management company are usually
those who are the owners of the units in the associated multi-unit development.

[5.05] This three-phase evolution is one which, so far as the ODCE understands it,
is common in the majority of management companies associated with multi-unit
developments. However management companies do not always evolve in this way.
For example, we have seen cases in which the underlying title deeds relevant to the
properties, and the company’s articles of association, stipulate that unit purchasers
will become members of the management company only upon the completion of the
multi-unit development, after the developer has transferred all his/her remaining
ownership of the common areas to the management company.*?

40
41

The terms do not have meaning in law.

Even one member will be enough if the management company is incorporated as a
private company limited by shares: Regulation 4 of the European Communities (Single-
Member Private Limited Companies) Regulations 1994, S.I. 275 of 1994. At least seven
members will be required if the management company is incorporated as a company
limited by guarantee not having a share capital: Section 5(1) of the Companies Act 1963.
Such a company, it would seem, has only two phases in its evolution: a developer-only
phase, followed by an owners-only phase.

42
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6.0 UNDERSTANDING THE ROLE OF THE MANAGEMENT COMPANY
DURING EACH OF THE PHASES OF ITS EVOLUTION

[6.01] In any company it is vital that both members and directors should
understand fully what role the company is intended to perform. Knowing what the
company should be seeking to do, and should not be seeking to do, are questions
that are of fundamental importance so that the company’s activities, however great
or little they may be, can be carried on efficiently and effectively.

[6.02] In general company law does not lay down what are, or should be, the
activities or role of any company: management companies included.”® Those who
incorporate the company specify at the outset what are to be its objects, which must
then be set forth in the company’s memorandum of association.** Thereafter, those
objects are generally capable of being modified if the members of the company, as
constituted from time to time, pass a special resolution to amend the memorandum
of association.*®

[6.03] Itis therefore advisable for anyone connected with a management company
to obtain an up-to-date copy of its memorandum and articles of association so as to
ascertain the objects of the company. This should be possible in any of the following
ways—

1. On payment of a small fee, a copy of any company’s memorandum and
articles of association can be obtained from the CRO.*®

2. Every company is obliged, on being so required by any member of the
company and subject to the member paying a small fee, to send to the
member an up-to-date copy of the company’s memorandum and of its
articles.*’

3. A copy of the management company’s memorandum and articles will
usually be amongst a unit owner’s title deeds for their property in a
multi-unit development. If these are readily available®® that is a possible
way of obtaining a copy of the memorandum and articles of

a3 The Companies Acts do however contain provisions which seek to restrain some

activities of companies. For example under Section 297 of the Companies Act 1963 it is
an offence for anyone to be party to the carrying on of the business of a company for any
fraudulent purpose.

a4 Section 6(1)(a) of the Companies Act 1963.

% Section 10 of the Companies Act 1963.

a6 See www.cro.ie for further information.

4 Section 29(1) of the Companies Act 1963. The fee is 32 cent or such lesser sum as the
company may prescribe.

48 See foonote 28.

(15)



association.*

[6.04] The roles or activities of a company follow also from whatever agreements
the company becomes party to (although such agreements should be for objects
that are within the scope of those specified in the company’s memorandum of
association). In the case of a management company, significant information as to its
intended role and function is usually contained in the conveyancing documents by
which individual unit-owners in the associated multi-unit development purchased
their apartments or houses, as the case may be.

[6.05] In general those conveyancing documents will outline in detail matters such
as—

(a) what obligations it is intended that the management company will owe to
the unit-owners;

(b) what obligations it is intended each unit-owner will owe to the
management company;

(c) the commencement date with effect from which those respective
obligations will be owed.

[6.06] The contents of conveyancing documents vary from one multi-unit
development to another. In the circumstances it is advisable that anyone connected
with a management company should source a copy of the documents relevant to
their multi-unit development — if necessary with the assistance of their solicitors.

[6.07] So far as the mutual obligations of management companies and unit-owners
are concerned paragraphs [3.04] to [3.10] outline the sort of matters which typically
are assigned to the parties under conveyancing documents concerning multi-unit
developments.*

When the management company’s operational obligations commence
[6.08] As noted above it is usual for conveyancing documents to specify the date
or event with effect from which the management company’'s obligations are to

commence.

[6.09] The ODCE has seen many instances in which the underlying conveyancing
documents provide for something along the following lines—

49 However if there has been any alteration to the memorandum or articles since the

purchase of the property, this will not be reflected in the copy documents kept with the
title deeds.

However yet again we must emphasise that these vary from one development to another.
Accordingly we strongly urge that anyone connected with a management company should
study carefully whatever is contained in their own title deeds.

50
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(a) that up until the time when the developer has completed the estate and
transferred ownership of the common areas to the management
company—

(i) itis the developer who will be responsible for the management
of the common areas, and the provision of the shared services
to the units in the multi-unit development;

(i) that during this period, service charges will be payable to the
developer: not to the management company;

(b) that after the developer has completed the estate and transferred
ownership of the common areas to the management company (but not
before that date)—

(i) itis the management company which will be responsible for the
management of the common areas, and the provision of the
shared services to the units in the multi-unit development;

(i) that from this time onwards, service charges will be payable to
the management company: not to the developer;

(c) that, even though the operational role of the management company is
postponed until after the transfer of the common areas, the unit-owners
will be members of the management company prior to that date;

[6.10] On the other hand, provisions along the lines in paragraph [6.09] are not
universal. In other cases we have seen conveyancing documents which provide
along the following lines—

(i) that even before the developer completes the estate and transfers
ownership of the common areas to the management company, both the
developer and the management company will be jointly responsible for
the management of the common areas, and the provision of the shared
services to the units in the multi-unit development;

(i) up until the transfer of the common areas the only members of the
management company will be the developer's nominees;

(i) that the membership of the unit owners will commence only from the
time when the common areas are transferred to the management
company by the developer.

[6.11] In the ODCE's view it is important for management companies and anyone
connected with them to comprehend exactly what is the role intended to be
performed by the company in the period before the developer has completed the
estate, and transferred ownership of the common areas to the management
company.
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[6.12] For example where the arrangements are along the lines indicated in
paragraph [6.09] it seems arguable that in the period prior to transfer of the common
areas, the management company should have no role in the delivery of managed
services. The services should instead be provided by the developer, and managing
agents involved at that stage should be regarded as contractors of the developer —
not of the management company. If, during this period, property owners have
concerns about the services that are (or are not) being provided to their complex, or
the amount which they are being asked to pay for those services, their remedy
should be to examine what property law rights or entitlements are open to them as
against the developer, rather than as against the management company. Likewise
any attempt by the management company to sue in its own corporate name for the
non-payment of service charges may be ineffective.”

[6.13] If it is the case that the conveyancing documents have created a regime in
which it is intended that the management company should have no role in the
delivery of services during the developer-and-owners’ phase it follows that, where
that regime is implemented, the accounts of the management company will have
nothing to say about the service charges paid by unit owners to the developer, nor
anything about how the developer has dealt with the expenditure of those service
charges. Likewise, although such a management company is still required to hold an
AGM, that AGM is not primarily concerned with those issues (because they are
matters to which the management company as such is not a party).

[6.14] Respondents to the ODCE Consultation Process indicated that, even in
cases where underlying conveyancing documents envisage the management
company discharging only the deferred role summarised in paragraph [6.09],
“current industry practice” is that this is not usually what actually happens, and that
the management company starts taking on an active operational role during the
developer-and-owners’ phase.

[6.15] Although it is not primarily a company law issue, the ODCE finds it curious
as to why, if it is desired that a management company should have a significant
operational role throughout the developer-and-owners’ phase, the underlying
property law arrangements put in place seem to often provide otherwise.

[6.16] However what may be a company law issue is the question of whether, or
on what terms, it is appropriate for the directors of a management company to
effectively take over what (in the relevant property law documents) were intended to
be the responsibilities of the developer during the developer-and-owners phase,
before the date on which the company is legally obliged to do so. The consequence
of doing so may be that the company will thereby become the target of complaints,
ill-feeling or even legal proceedings in respect of matters which would otherwise
have had to be dealt with directly by the developer. Even if the directors of the
management company are nominees of the developer, their duties as directors of
the management company are owed primarily to the management company as a

51 See Tyrrelstown No. 4 Management Ltd v. Okonkwo, unreported, Dublin Circuit Court, 19

October 2006 an account of which was contained in The Irish Times of 20 October 2006.
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separate legal entity. These duties include the obligation to act in the management
company’s best interests®® — a set of interests which may not necessarily be
identical to whatever, at the relevant time, are the best interests of associated
companies, such as those of the developer of the multi-unit development.

[6.17] Accordingly, in cases where underlying conveyancing documents envisage
the management company discharging only the deferred role summarised in
paragraph [6.09], it seems to the ODCE that, before agreeing to assume managerial
burdens sooner than such agreements contemplated, management company
directors need at the least to satisfy themselves that to do so is in the best interests
of the management company as a separate legal entity.

[6.18] The ODCE does not contend that management company directors should
never agree to take on such a role earlier than the date envisaged in conveyancing
documents. There may well be other circumstances which would point to the
management company’s best interests being served by doing so, even allowing for
disadvantages such as those described in paragraph [6.16]. For example if the
management company does not have an operational role during the developer-and-
owners’ phase, there will probably be significantly less potential accountability and
transparency for unit owners. Where the collection and expenditure of service
charges falls to be dealt with by the developer directly, it therefore follows that such
matters will be accounted for in the financial statements of the developer’s company.
The unit-owners (because they are not members of the developer’'s company) are
not entitled to receive the financial statements of that company, nor to attend its
AGM s at which those financial statements fall to be considered.>

[6.19] As previously stated, company law does not lay down what should be the
activity and operational role of any sort of company: management companies
included. Accordingly, the ODCE does not express a view as to the desirability of
the operational role of a management company being organised along the lines
outlined in paragraphs [6.09], [6.10] or otherwise. These are all legitimate options,
explicitly set forth in conveyancing documents which purchasers of units in a multi-
unit development enter into with the benefit of advice from their own solicitors.

[6.20] Irrespective of what way the commencement of the operational role of the
management company is dealt with, what conveyancing documents seem frequently
to provide is a role for the management company’s auditors, or those of the
developer’'s company, in ‘ascertaining and certifying’ service charges. Ostensibly
this is an alternative sort of safeguard which, if full effect can be given to it, might be
thought to be a sufficient alternative to accounting for the service charges in financial
statements prepared under the Companies Acts. However giving effect to provisions
of this sort appears to be problematic as a result of difficulties which the audit

52 See paragraphs [18.07] to [18.14].

5 In their response to the ODCE Consultation Process the lIrish Property Facilities
Managers’ Association observed that these aspects might result in additional
disinclination on the part of unit-owners’ to pay their service charges.
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profession have identified with clauses of this sort.**

[6.21] Respondents to the ODCE'’s Consultation Process have indicated that in
practice what often occurs during a period when ownership of common areas
remains vested in a developer, along with responsibility for the provision of shared
services, is that an ad hoc committee of unit owners is established,”® so that they
are able to become involved in contributing to relevant decision-making, and to start
becoming apprised of issues for which they will ultimately have to assume formal
responsibility once the transfer of the common areas to the management company
occurs. This seems an eminently sensible strategy to adopt. However, without
wishing to detract from its undoubted merits, the ODCE nonetheless thinks it
appropriate to observe that, from a company law perspective, an ad hoc residents’
committee of this sort, and the valuable work which it does, should not be confused
with the role of a properly constituted board of directors of a management company
in which both the legal power and duty to discharge a property management role
has become formally vested on the basis of underlying property law agreements.
Furthermore if a situation were to develop in which the members of the ad hoc
committee were “persons in accordance with whose directions or instructions the
directors of the [management] company [were] accustomed to act”, this would make
the members of that committee shadow directors of the management company.56

5 See paragraphs [39.08] to [39.17]

55 Usually at the invitation of the developer and/or the managing agent.

56 Section 27(1) of the Companies Act 1990. As shadow directors the persons concerned
would be subject to many of the same duties, obligations and liabilities as if they were
formally appointed directors of the company.
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7.0 A CRITICAL DISTINCTION: MANAGEMENT COMPANIES CONTRASTED
WITH MANAGING AGENTS

[7.01] Before proceeding further, we think it important to emphasise one critical
distinction which, in the ODCE's experience, is not always fully appreciated.

Management companies

[7.02] A management company generally exists only in relation to, and for the
benefit, of one individual multi-unit development.”’ It is structured so that ultimately it
is to be exclusively owned and controlled by all the owners of the units within that
development. In general it is intended that such a company will operate on a not-for-
profit basis.®

[7.03] As a matter of property law®® management companies take on an obligation
to provide services to multi-unit developments.® Similarly (and again as a matter of
property law) multi-unit development owners each assume an obligation to pay
service charges to the management company to fund the provision of those
services.

[7.04] In some cases the directors of a management company may conclude that it
is feasible to collect those service charges and to use them directly in the provision
of management services. For example the management company may recruit
employees such as painters, cleaners, gardeners, etc., and pay them wages in
return for their work.®* Alternatively the management company may enter into one
contract with a firm of cleaners, another contract with a firm of painters, another
contract with a firm of gardeners, etc., each of those contracts providing that—in
return for periodic payments—the employees of those firms will do various acts of

57 Although in larger multi-unit developments there may sometimes be more than one

management company — for example separate management companies for separate
apartment blocks.

However this does not mean that the company is constrained to operate each year in
such a way that its income never exceeds its expenditure. To that extent it is permissible
for the company to make a ‘profit’ in the elementary sense of having a surplus of income
over expenditure. Such a surplus will usually be simply transferred to the company’'s
reserves, perhaps its sinking fund or building investment fund. Alternatively the surplus
may be the means for expending a little more than was originally intended on servicing
the multi-unit development e.g. a decision to do some additional planting & gardening, or
to upgrade the CCTV system. What does not normally happen, however, is that there
would be some sort of a distribution of such a surplus to the company’s members, e.g. in
the form of a dividend.

Not company law.

Such as those outlined in paragraphs [3.04] to [3.10]. As noted in paragraphs [6.08] to
[6.12] the management company may not necessarily have undertaken to provide these
services during all or any of the developer-and-owners’ phase. See also paragraph [7.12].
Dealing also with all the usual obligations of an employer under employment law, health &
safety legislation, etc.

58
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painting, cleaning, gardening, etc.

[7.05] Itis more common, however, for the directors of a management company to
conclude that they do not want to take on the time-consuming and somewhat
inefficient tasks of making arrangements with, and having to supervise, the scores of
different employees or service providers who are needed for painting, cleaning,
gardening, fixing security gates, clearing drains, etc. Such directors will generally opt
instead to engage the services of a managing agent.

Managing agents

[7.06] A managing agent is usually a firm, or a self-employed individual, who holds
themselves out as having the ability and expertise to co-ordinate the procurement
and/or provision of all or most of the services which are needed by management
companies on a day-to-day basis. Managing agents are businesses which operate
on a for profit basis, the profit being derived from the fee which the managing agent
charges one or more management companies for making his/her services available
to that management company. Typically managing agents will be concerned in the
management of several different estates or complexes; or as many as several dozen
in the case of some of the largest firms.

[7.07] A more detailed account of the role of managing agents can be found in
Section 6 of the booklet Buying and Living in a Multi-Unit Development Property in
Ireland published by the National Consumer Agency.®’ In addition management
companies will undoubtedly find it useful to consider also the document
Management Company / Managing Agent Standard Contract Terms and Conditions
Checklist which is one of the outputs of the National Consumer Agency’s Multi Unit
Development Stakeholder Forum.®

[7.08] Ordinarily, it is a contract which underpins the legal relationship between a
management company and its managing agent. That contract is made between the
management company and the managing agent, not between any individual multi-
unit owner(s) and the managing agent. That contract alone determines what are the
managing agent’s obligations. Unless the contract provides otherwise, the norm is
that the managing agent’'s contractual obligations are owed to the management
company — not to the individual multi-unit development owners. However in practice
the contractual obligations of the managing agent include some obligations to
receive direct communications from the individual multi-unit development owners
and to act on them where to do so is within the framework of the standing
instructions which the management company, through its directors, have given to
the agent.

[7.09] In short—

See footnote 25.
Available at www.consumerproperty.ie.
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e where a multi-unit development is located at, say, 16 Parnell Square;

e it will usually be found that the management company associated with
such a multi-unit development has a name which may, for example, be
“Sixteen Parnell Square Management Company Limited”;

e the members of that management company are, or are intended to be,
the owners of all the units located in the multi-unit development;

e Sixteen Parnell Square Management Company Limited will have a
contract with a firm of managing agents who, for the sake of example,
we will refer to as “Dublin One Property Services Limited”.

[7.10] It is not unusual in a situation like this for people to mistakenly think that
Dublin One Property Services Limited is “the management company” for the multi-
unit development at 16 Parnell Square. They may complain, for example, that they
have not been invited to the AGM of Dublin One Property Services Limited, and/or
that they have not been given its accounts. They may feel aggrieved, for example,
with the allegedly poor quality of the services which are being provided by Dublin
One Property Services Limited, or feel that those services are being charged for at
an excessive rate.

[7.11] In situations of this sort, it is usually inappropriate for individual unit owners
to look to company law as a means of seeking to address grievances of this sort.
The individual unit owners in 16 Parnell Square are neither members nor creditors of
Dublin One Property Services Limited. Instead they are members of Sixteen Parnell
Square Management Company Limited and it is that company which has a
contractual relationship with Dublin One Property Services Limited. Accordingly, any
grievances which an individual unit owner has in relation to Dublin One Property
Services Limited, need properly to be addressed to Sixteen Parnell Square
Management Company Limited. The members need to exercise their rights® to seek
to persuade the directors of Sixteen Parnell Square Management Company Limited
to exercise whatever rights the management company has under its contract with
Dublin One Property Services Limited, or—in an ultimate situation—to consider
moving the contract to another firm of managing agents.

[7.12] In situations where the management company's role has not yet
commenced as regards the ownership of the multi-unit development’'s common
areas and the provision of shared services to the development, the managing agent
will usually have a contractual relationship with the developer who has retained
responsibility for those matters. In that situation complaints about the alleged
inadequacy of services being delivered by the managing agents may need to be
addressed directly to the developer, rather than to the management company.

64 Primarily as the beneficiary of the covenants given by the management company in the

conveyancing documents as to the extent and quality of the services which will be
provided in respect of the multi-unit development.
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8.0 MANAGEMENT COMPANIES AS (I) COMPANIES LIMITED BY SHARES OR
() CoMPANIES LIMITED BY GUARANTEE NOT HAVING A SHARE CAPITAL
[8.01] Irish company law provides for companies of a number of different types.65

[8.02] So far as management companies are concerned, to date the large majority
have been incorporated as public companies limited by guarantee not having a
share capital while a minority have been incorporated as private companies limited
by shares.®®

[8.03] For the reasons explained below, the option of incorporating as one type of
company rather than the other does not always arise. However in many cases there
is indeed a choice. Where such an option exists, the decision to incorporate as a
public company limited by guarantee not having a share capital, rather than as a
private company limited by shares, or vice versa, is a significant choice that has long
term consequences for the purchasers of units in the multi-unit development with
which the management company is intended to be associated.

[8.04] The long term nature of those consequences stems in part from the fact that
company law does not currently provide any means by which a company limited by
guarantee can be re-registered as a company limited by shares, or vice versa.
Accordingly, what is at stake here is currently something of a “once and for all
choice”.®

[8.05] The choice (where it arises) is one made normally by the developer of the
multi-unit development with which the management company is to be associated, in
conjunction with his/her professional advisers. In the ODCE’s view this decision is
one that should be made with careful regard for its long term consequences.

[8.06] Since the law allows the choice in some instances the ODCE does not
propose to say that it thinks that in all instances the choice should be exercised in
one way, rather than the other. Instead we propose highlighting some of the factors
which we understand are often relevant in weighing up which type of company is
preferable. The particular relevance of each of these factors will probably vary from
one case to another. Accordingly, no significance should be attributed to the order in

65 The most common types are (i) private companies limited by shares, (ii) public companies

limited by shares, (iii) public companies limited by guarantee not having a share capital,
(iv) various forms of unlimited companies.

It is also possible under the Companies Acts to have a private company limited by
guarantee and having a share capital but the ODCE is unaware of this option being
resorted to with any degree of frequency: or of any advantages which the use of such a
company might serve in the case of the typical multi-unit development.

However such changes may become possible ifiwhen legislation is enacted by the
Oireachtas along the lines recommended in Part B6 of the General Scheme of the
Companies Consolidation and Reform Bill prepared by the Company Law Review Group.
See further footnote 38.
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which we have dealt with them below. Likewise it should not be assumed that the
circumstances outlined below are the only factors ever relevant. In this regard we
would urge that in every case developers should take specific legal advice in relation
to the question of what in the particular circumstances of their intended multi-unit
development is most appropriate; and should not limit themselves to a consideration
of the factors set out below.

How the choice can be fundamentally determined by the number of units in
the associated multi-unit development

[8.07] One of the main reasons, it would seem, why management companies have
tended to be created as public companies limited by guarantee not having a share
capital is that, until 2006, a private company limited by shares was ordinarily
permitted to have no more than 50 members.?® Since many multi-unit developments
were constructed with 50 units or more, it followed that, in such instances, it was not
feasible to seek to incorporate the associated management company as a private
company limited by shares.

[8.08] However since 1 July 2005, it has been possible for a private company
limited by shares to have as many as 99 members.* Accordingly, there is now
greater scope than previously for those incorporating a management company to
consider the option of using a private company limited by shares, rather than a
company limited by guarantee not having a share capital, even where the
management company is intended to serve many a medium-size multi-unit
development.70

[8.09] On the other hand there is one category of multi-unit development in which,
as company law currently stands, it is inappropriate for the associated management
company to be incorporated as a company limited by guarantee not having a share
capital. That is where the multi-unit development is expected to consist of 6 or fewer
housing units. The problem here is that if the number of members of a public

68 Section 33(1) of the Companies Act 1963.

69 Section 33(1) of the Companies Act 1963 as amended by Section 7 of the Investment
Funds, Companies and Miscellaneous Provisions Act 2006. Note that this amendment,
although introduced in a 2006 statute is deemed to have come into operation on 1 July
2005 by virtue of Section 2(3) of the 2006 Act.

In determining how many members the company will have it is important to include not
only the number of housing units in the associated multi-unit development, but also any of
the developer’s nominees whom it is desired should remain as shareholders during the
developer-and-owners’ phase. However this may not be necessary if it is envisaged that
the membership of the unit-owners will be deferred until the transfer of the common-areas
from the developer to the management company, along the lines outlined in paragraph
[6.10]. The fact that a unit may end up being jointly owned by two or more persons is not
necessarily a limiting factor because, as noted at paragraph [10.16] to [10.19] it is
possible for a management company’s articles of association to stipulate that where there
are joint owners of a property in the associated multi-unit development, they will together
be regarded as holding only a single membership in the management company.
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company71 is reduced below seven, and it carries on business for more than 6
months while the number is so reduced—

“... every person who is a member of the company during the time that it so
carries on business after those 6 months and knows that it is carrying on
business with fewer than ... seven members .. shall be severally liable for
the payment of the whole debts of the company contracted during that time,
and may be severally sued therefor.””

[8.10] In effect what this means is that if there are only 6 or fewer members of a
management company which is incorporated as a company limited by guarantee not
having a share capital, a situation will quickly arise in which the members lose the
protection of limited Iiability73 - which is typically one of the major reasons why it was
thought appropriate in the first instance to incorporate any sort of a limited company.
This is a serious situation which obviously should be avoided."

[8.11] Summarising these two different considerations what we can say is that
under Irish company law as it currently stands—

(@) Where the multi-unit development with which a management company
is to be associated consists of 6 or fewer units, it is generally
inappropriate for the management company to be incorporated as a
company limited by guarantee not having a share capital. The better
solution™ is to incorporate such a management company as a private
company limited by shares.

(b) Where any multi-unit development with which a management company
is to be associated consists of 7 or more units, it is generally possible for
the management company to be incorporated as a company limited by
guarantee not having a share capital.

(c) Where the multi-unit development with which the management company
is to be associated consists of 99 or fewer units it is possible for the
management company to be incorporated as a private company limited
by shares. However this figure may need to be reduced in respect of
each nominee of the developer by whom it is envisaged that shares in
the management company will be held during the developer-and-
owners’ phase.

n A term which includes a company limited by guarantee not having a share capital, as

explained in paragraph [8.27].
2 Section 36 of the Companies Act 1963.
& See sub-paragraph (e) of paragraph [4.04].
™ However it is worth noting that the Company Law Review Group has recommended that
Section 36 should not be re-enacted in the legislation envisaged in their General Scheme
of Companies Consolidation and Reform Bill, as to which see footnote 38.
Subject, however, to the other factors outlined below to which consideration needs also to
be given.
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(d) Where the numbers are such as to permit a choice between the two
company types, it is appropriate to have regard to other factors:
including those outlined in the paragraphs below.

The extent to which the capital maintenance rules of company law may
influence the choice

[8.12] Another reason why, when there is a choice, management companies tend
more often than not to be incorporated as companies limited by guarantee not
having a share capital may be that, with such companies, it may be considered that
it will be easier for the company to operate free from the rules concerning the
maintenance of share capital which apply under the Companies Acts to all
companies incorporated with a share capital.

[8.13] Where the management company is incorporated as a private company
limited by shares ipso facto it is a company with a share capital. That share capital
may be very small in amount (the sums of €1 each paid, or promised to be paid, by
each of the persons to whom a share in the management company is allocated) but
it is nonetheless a share capital to which the usual capital maintenance rules apply.
These are detailed and complicated rules of company law, a full treatment of which
is beyond the scope of this handbook.”® Suffice to say that the ODCE can
understand how persons responsible for incorporating a management company, or
advising thereon, might sometimes conclude that one of the advantages of forming
the management company as a company limited by guarantee not having a share
capital (rather than as a private company limited by shares) is that it will generally
leave the management company outside the limiting scope of many of those rules.

[8.14] Where it is intended to incorporate a management company as a private
company limited by shares one of the capital maintenance rules to which careful
regard will have to be had is the principle that, in general, ordinary shares of a
company, once issued, cannot be cancelled by some simple administrative act. In
general the only ways that ordinary shares can be cancelled are—

(a) if the company has taken the steps envisaged under Section 72(2) of
the Companies Act 1963, which includes inter alia a requirement that
the decision to reduce the company’s capital is confirmed by an order of
the High Court; or,

(b) assuming the company’s articles of association so permit, b}/ converting
the relevant ordinary shares into redeemable shares’’ and duly
redeeming them;"® or,

(c) if the appropriate steps are taken following a situation in which it has

& For a full account see Courtney The Law of Private Companies (2" edition, Tottel

Publishing, 2002) at Chapter 18.
In accordance with Section 210 of the Companies Act 1990.
In accordance with all the relevant requirements of Part XI of the Companies Act 1990.
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been possible for the shares to have been acquired by the company
“otherwise than for valuable consideration”.”

[8.15] Having regard to the way in which the developers of many Irish multi-unit
developments wish that they or their nominees should remain members® of
management companies not only during the company’s developer-only phase, but
also during the whole of the developer-and-owners’ phase, it will usually be the case
that those planning the structure of the management company will need to pay
careful attention to the mechanics of how the involvement of those developer’s
nominees is eventually to cease.

[8.16] Itis common practice for the first members of a management company to be
nominees of the developer of the associated multi-unit development, and for those
persons to continue as members up to the end of the developer-and-owners’
phase.®" As each of the units in the associated multi-unit development is sold, the
number of the management company’s members continues to grow during the
developer-and-owners’ phase until eventually the members of the company are
each of the developer's nominees and each of the unit owners. Usually it is
envisaged that when eventually the development is completed, the membership of
the developer’s nominees in the management company should cease; so that the
management company can embark on its owners-only phase with a membership
consisting only of each of the owners of the properties in the associated multi-unit
development.

[8.17] Where the management company is a company limited by guarantee it is
possible to structure its articles of association so that the membership of the
developer’s nominees automatically ceases at the end of the developer-and-owners’
phase; with the effect that the voting entitlements that previously attached to those
members ceases also to be of any relevance. Alternatively it may be a condition of
the transfer of the common areas from the developer to the management company
that such of the developer’'s nominees as held shares in the management company
will simply resign as members at the time of that transfer. In a company limited by
guarantee not having a share capital, the absence of any share capital associated
with anyone’s membership means that simple steps like these are enough to bring a
full end to the membership of the developer’'s nominees.

[8.18] However where the management company is a private company limited by
shares the situation is more complex. Suppose for example that 2 “A” shares of €1
each have been allocated to the developer’'s nominees upon incorporation of the
company, and that as each of (say) the 100 apartments in the associated multi-unit
development is sold 1 “B” share of €1 is allocated to each apartment purchaser.®”
Following the sale of the last apartment the share capital of the management

7 Section 41(2) of the Companies (Amendment) Act 1983.

g Often with weighted voting entitlements: see paragraphs [12.04] to [12.09].

81 See paragraph [5.03].

82 For the purpose of this example it is assumed that the “A” shares will carry enhanced
voting rights.
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company will consist of €102 represented by 100 “B” shares and 2 “A” shares. When
it is time for the developer's nominees to withdraw from the company their two “A”
shares cannot simply be cancelled, unless in accordance with one of the ways
outlined in paragraph [8.14]. Unless those responsible for incorporating the
management company consider those options feasible, it may be that they will thus
conclude that the better option may be to incorporate the management company as
a company limited by guarantee not having a share capital.

Formalities associated with changes in membership upon a sale of a property
in the associated multi-unit development and the extent to which they
may/should influence the choice

[8.19] Even where it is envisaged that the eventual number of the management
company’s members will be such as to permit the company to be incorporated as a
private company limited by shares, another reason—as the ODCE understands it—
why management companies are, more often than not, incorporated as companies
limited by guarantee not having a share capital (rather than as private companies
limited by shares) is because of a view that in a guarantee company it is easier to
deal with changes of membership, i.e. the formalities concerning membership of the
management company which arise whenever there is a sale of any of the properties
located in the associated multi-unit development

[8.20] From a company law perspective®® the ODCE is not persuaded that this
particular consideration is one to which significant weight should be attached when
choosing whether to incorporate a management company as a guarantee company
without a share capital, rather than as a private company limited by shares.

[8.21] It is true that in the case of a private company limited by shares it is
necessary that the articles of association restrlct the right to transfer its shares”,*®
that share certificates be issued to members,® and that any transfer of a member's
shares must be in writing®” and usually accompanied by delivery-up of the share
certificate previously issued to the transferring member.® Accordlngly, on a sale of a
unit in the multi-unit development where the associated management company was
incorporated as a private company limited by shares, the formalities which will have
to be attended to as regards membership in the associated management company
include completion of a share transfer form 5|gnature of that document by or on
behalf of the transferor and transferee,*® delivery of that document to the secretary

8 “To allow for seamless transfers of membership”, as one respondent to the ODCE'’s

Consultation Process put it.

We acknowledge that there may be other considerations which are relevant from other
perspectives e.g. those of conveyancing and property law.

Section 33(1)(a) of the Companies Act 1963, as amended by Section 7 of the Investment
Funds, Companies and Miscellaneous Provisions Act 2006.

Section 86 of the Companies Act 1963.

84

85

86

87 Section 81 of the Companies Act 1963.
88 Regulation 25(b) of Table A, Part I.

89 Regulation 23 of Table A, Part I.

%0 Regulation 22 of Table A, Part I.
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of the management company together with the vendor's share certificate,
registration of the transfer by the management company including the amending of
the relevant particulars in its register of members,®® and the issue by the
management company of a new share certificate to the purchaser of the unit.

[8.22] Superficially, it might seem that, by incorporating the management company
as a company limited by guarantee not having a share capital, it should be possible
to reduce these formalities. For example, as there is no share capital in a
management company, there is obviously no obligation on it to issue share
certificates: and hence no need for such certificates to be delivered up by outgoing
members, or for new certificates to be issued to incoming members.

[8.23] In practice, however, many management companies incorporated as
companies limited by guarantee not having a share capital issue “membership
certificates”. Where that is so, the integrity of the system of having membership
certificates will necessitate that the outgoing member’'s membership certificate will
have to be delivered up, and a new one issued to the incoming member.

[8.24] Moreover there is an obligation on all management companies92 to maintain
a register of members® and that will necessitate the incoming member’'s name and
address having to be entered in the register, and a record made of the cessation of
the outgoing member’'s membership. This can only be done when some appropriate
documentation is furnished to the secretary of the management company: which
includes those relevant particulars; which can properly be construed as an
application by the incoming member for membership of the management
company;* and which has been signed by or on behalf of both the outgoing and
incoming member in a manner which enables the management company to be
satisfied as to its authenticity.

[8.25] For these reasons, it seems to the ODCE that even where the management
company is incorporated as a company limited by guarantee not having a share
capital (rather than as a private company limited by shares), the appropriate
formalities involved in dealing with the cessation of the outgoing member’s
membership, and the commencement of the incoming member's membership, are
not so materially less burdensome as to warrant the choice between the two
company types being simplistically determined on that basis alone.

[8.26] Furthermore, the ODCE notes that the Company Law Review Group has
recommended that company law should be changed to provide that, even where a

o1 See paragraphs [11.01] to [11.17].

92 Including those which were incorporated as companies limited by guarantee not having a
share capital.

9 See paragraphs [11.01] to [11.17].

o Some form of an application, whether express or implied, seems essential. Section 31(2)
of the Companies Act 1963 provides that, aside from the first members of a company
following its incorporation, the membership of subsequent members is derived from their
agreement to become a member, as well as their name being duly entered in the register
of members.
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management company is incorporated as a company limited by shares, there should
be an easing of the formalities required upon a transfer of shares.”” The CLRG's
General Scheme of Companies Consolidation and Reform Bill envisages that—

(1) Where the constitution® of a residential management company
stipulates that the only holders of shares are to be the holders of a
particular estate or interest in land, then the conveyance, assignment or
transfer (other than by way of security) of such holder's estate or
interest shall operate to transfer the shares of that holder.

(2) Any transferee of a share or shares pursuant to subhead (1) shall
deliver a copy of the conveyance, assignment or transfer to the
company within two months of its date, and the company shall treat
such document as a transfer of the relevant share or shares.”’

Availability of audit exemption

[8.27] The consequences of a company being entitled to avail of audit exemption,
and the detailed rules governing its eligibility to do so, are outlined in paragraphs
[32.01] to [32.14]. For present purposes, the most significant of the rules to note is
that if a management company has been incorporated as a company limited by
guarantee not having a share capital it is not entitled to avail of audit exemption.
This follows from the fact that only a private company is eligible to avail of audit
exemption,98 and a company limited by guarantee not having a share capital is
regarded in Irish company law as a public company. (The terminology here may
seem somewhat confusing but in short the Companies Acts provide that the term
“public company” means “a company which is not a private company.”)

[8.28] From the responses to the ODCE’s Consultation Process it is apparent that
many people consider it disadvantageous that audit exemption is not available to
management companies incorporated as companies limited by guarantee not having
a share capital. Accordingly, to the extent that this is or should be a relevant
factor,"® it may be a reason (when the choice exists) to favour incorporating a
management company as a private company limited by shares rather than as a

% But only as regards management companies; not public and private companies in

general.

The document which, under the CLRG proposals, will replace what is currently a
company’s memorandum and articles of association.

o7 Head 33 of Part A3 of the General Scheme.

% Section 32(1)(a) of the Companies (Amendment) (No.2) Act 1999.

9 Section 2(1) of the Companies (Amendment) Act 1983. However it should be noted that
companies limited by guarantee not having a share capital are not public limited
companies, or PLCs as those sorts of companies are frequently described. In the same
section 2(1) a PLC is defined as “a public company limited by shares or a public company
limited by guarantee and having a share capital ...[etc]”: a definition which does not
encompass a (public) company limited by guarantee not having a share capital.

For an outline of the ODCE'’s view on the extent of the advantages and disadvantages
see paragraphs [32.15] to [32.19].
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company limited by guarantee not having a share capital. The ODCE emphasises,
however, that the availability of audit exemption is only one of several factors that
need to be considered. In our view the choice should never simplistically be made
for that reason alone.

Availability of filing exemption

[8.29] Furthermore, as a public company, it is not possible for a management
company which was incorporated as a company limited by guarantee not having a
share capital to take advantage of the exemption under which certain small private
companies limited by shares—

(a) enjoy a derogation from the usual requirement to submit copies of their
profit & loss accounts and directors’ reports with their annual returns to
the CRO, and

(b) are required to file only an abridged version of their balance sheet.'®*

[8.30] Again, the non-availability of this exemption for companies limited by
guarantee not having a share capital is another factor to which some persons may
decide to have some regard when choosing whether to incorporate a management
company as a private company limited by shares, rather than as a company limited
by guarantee not having a share capital.

[8.31] Once again, the ODCE suggests that a choice should never be made on
this basis alone. Furthermore, it seems to the ODCE that even if a management
company is incorporated as a private company limited by shares, and so entitled to
avail of filing exemption, the desirability of doing so is something to which the
company’s directors will have to have careful regard. The non-availability of full
accounts in the CRO is an issue which may be of concern to persons making
preliminary inquiries as to whether they want to take any more concrete steps
towards purchasing a property in the associated multi-unit development.

Inclusion of members’ names and addresses in annual returns to the CRO

[8.32] Another practical consequence of whether a management company is a
company limited by shares, rather than a company limited by guarantee not having a
share capital, is that in the former case the annual return of the company to the CRO
is required to contain a list of the names and addresses of all of the members of the
company. The corresponding details are not required to be included in the Annual
Return of a company which is limited by guarantee and does not have a share
capital.*”

101
102

Section 8 of the Companies (Amendment) Act 1986.

See note twelve in Form B1, which is the prescribed form for the purposes of Section
125(1) of the Companies Act 1963, as substituted by Section 59 of the Company Law
Enforcement Act 2001. Form B1 can be downloaded at www.cro.ie/ena/forms.aspx.
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[8.33] It is possible that, in some instances, people might take the view that the
current freedom not to have to disclose members’ names and addresses in annual
returns to the CRO is a reason in favour of incorporating a management company
as a company limited by guarantee not having a share capital, rather than as a
private company limited by shares. However, it should be recalled that even where a
management company is not required to include members’ names and addresses in
its annual returns, the statutory obligation remains to maintain a register of members
which itself is a record that can be inspected as of right by any member of the
public.103 Accordingly, the names and addresses of members will still be a matter of
public record.

103 See paragraphs [11.01] to [11.11], footnote 140 especially.
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9.0 THE MANAGEMENT COMPANY’S ARTICLES OF ASSOCIATION

[9.01] All management companies have their own articles of association which are
the company’s ‘internal regulations’ and set out key rules for the conduct of its
affairs.

[9.02] In general, it is permissible for companies to adopt their own articles and, so
long as they do not seek to adopt any rules which conflict with any minimum
standards set down in the Companies Acts or elsewhere in the law, the members of
a company enjoy a large measure of freedom to adopt whatever rules best suit their
own purposes, and facilitate the effective internal management of their company.
Choosing what sort of rules to include in articles of association is something in
relation to which it is very desirable that those incorporating companies should take
legal advice. A well drafted set of articles, appropriate to the particular needs and
circumstances of the company, ought to assist in its proper operation and
governance.

[9.03] However, the Companies Acts also offer companies the option to avail of
certain sets of standard articles, either in whole or in part. Moreover, the law
provides that where a company’s own articles do not deal alternatively with any of
the matters dealt with in those standard articles, the relevant elements of the
standard articles™® will operate by default.

[9.04] In the case of a private company limited by shares, the relevant set of
standard articles are those contained in Part Il of Table A in the First Schedule of the
Companies Act 1963. The standard articles so far as a company limited by
guarantee not having a share capital are those contained in Table C in the First
Schedule of the Companies Act 1963.

[9.05] Applying the principles summarised in paragraphs [9.03] and [9.04]—

e The regulations set forth in Part Il of Table A, or Table C, are those
which may be adopted in whole or in part by a management company —
depending on whether the company was incorporated as a private
company limited by shares (Part Il of Table A) or as a company limited
by guarantee not having a share capital (Table C).

e Where a management company adopts all or part of the relevant Table
it is permitted to supplement its articles with additional regulations of the
company’s own choosing.

e If no articles for the management company are registered when it is
incorporated the regulations in the relevant Table are deemed to be the

104 i.e. Those not dealt with alternatively in the articles which the company has adopted for

itself.
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regulations of the company.

e If articles of association are registered for the management company
then, in so far as the articles do not exclude or modify the regulations
contained in the relevant Table, “those regulations shall, so far as
applicable, be the regulations of the company in the same manner and
to the same extent as if they were contained in duly registered
articles.”'%

[9.06] In practice, what this means is that for many management companies their
articles adopt fairly significant elements of the provisions contained in Part Il of
Table A or Table C. Sometimes this is done on the basis of a statement such as the
following—

“The Articles of Association of the company shall be those
contained in Table C in the First Schedule of the Companies Act
1963 except that—

(i) regulations 23, 40 and 45 shall not apply;

(iiy regulation 47 shall be replaced by the following
provisions—

47A. The directors shall ... [etc]
(iii) the following additional regulations shall apply—
70. A member may ... [etc]

71. The directors may ... [etc].”

[9.07] Because so many management companies adopt articles which include
many of these standard regulations we have included the contents of Part Il of Table
A in Appendix Il of this handbook.'® The contents of Table C are set out in
Appendix IV of this handbook.

105 Section 13 and 13A of the Companies Act 1963. (Section 13A was inserted by Section 14
of the Companies (Amendment) Act 1982.)
108 Note that Part Il of Table A adopts all but 6 of the 138 regulations contained in Part | of

Table A — the default set of regulations for a public company limited by shares. Part Il
includes 6 different regulations which are to be used in substitution for those omitted
regulations. In addition it contains 3 supplementary regulations to deal with matters which
have no parallels in Part | of Table A. For ease of reference Appendix lll has been
prepared on a consolidated basis, as explained in the title thereto on page 215 of this
handbook.
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[9.08] The extent to which a management company is free to have articles of
association in such varying formats—adopting as much or little of Tables A or C as
the original subscribers or subsequent members think appropriate—means that it is
very important that anyone connected with a management company should obtain a
copy of its articles of association and study carefully the regulations of the company
as stated therein.*”’

Altering a management company’s articles of association

[9.09] In all management companies, we think it wise for the members and
directors to keep their articles of association under frequent review. The most
important point to note is that they are not set in stone. In fact they can be altered
fairly easily, although we would caution that it is always prudent for legal advice to
be sought before doing so.

[9.10] Once the management company has concluded that a change is desirable,
the process of changing the articles is fairly straightforward. What is required is a
special resolution'®® of the members passed at a duly convened AGM*® or EGM**°
of the company or, where the company’s articles permit such a procedure, by means
of a written resolution of all the company’s members.*** The precise terms of the
intended alteration, and the purpose and consequences of the change should be
specified in the notice convening the relevant meeting.

[9.11] There are, however, certain limits on the extent to which a company may
alter its articles. Amongst those limitations are the following—

(a) it is not permissible for the company’s articles to be in conflict with
the company’s memorandum of association, with the Companies
Acts 1963 to 2006, or with the general law. So, for example, since
the Companies Acts require that the accounts of a management
company which was incorporated as a company limited by
guarantee not having a share capital must be audited, it is not
permissible for the members to adopt an article of association
saying that the company need not submit its accounts for audit;

(b) in general it is not permissible for unwilling members to be required,
by means of an alteration to a company’s memorandum or articles
of association, to have to bear an increased liability to contribute to

107
108

See paragraph [6.03] for details of how to obtain a copy.

A special resolution is one passed by not less than 75% of the votes cast by such
members of the company as, being entitled to do so, vote in person or, where proxies are
allowed, by a proxy at a general meeting of which not less than 21 days’ notice,
specifying the intention to propose the resolution as a special resolution, has been duly
given. See Section 141(1) of the Companies Act 1963.

A proposed amendment of the company’s articles of association will be special business
at an AGM. See paragraphs [24.51] to [24.55].

110 See paragraphs [25.01] to [23.32].

“l See paragraphs [28.01] to [28.04].

109
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the share capital of a company, or otherwise to pay money to the
company;**

(c) the power to alter the articles must be exercised by the members in
good faith for the benefit of the company as a whole. Accordingly,
for example, the object of the alteration must not be to secure some
ulterior advantage for certain members.

It is beyond the scope of this handbook to deal any more extensively with these
limitations.™™ As stated previously it is always prudent for legal advice to be sought
in relation to any contemplated change in a company'’s articles of association.

[9.12] Where a management company has changed its articles of association the
company must forward a printed copy of the relevant resolution to the CRO within 15
days after the meeting at which the change occurred.™** The relevant Companies
Office form is Form G1. The form must be accompanied by an up-to-date copy of
the company’s articles of association embodying the alterations effected by the
adoption of the resolution.**®

Dealing with alleged breaches of the management company’s articles

[9.13] Section 25(1) of the Companies Act 1963 provides that the memorandum
and articles of association of a company constitute an agreement between the
company and its members.

[9.14] One of the consequences which flows from this statutory provision is that
where there is alleged non-compliance by a company with its articles, members may
have an entitlement to sue the company to enforce the provisions of the articles.™™
This, in fact, is the primary means of seeking to enforce articles of association. Itis a
right for members to assert themselves and not one in relation to which — usually —
there ils17 any enforcement alternative available which the ODCE is capable of
taking.

12 Section 27(1) of the Companies Act 1963. However under Section 27(2) an alteration

whereby a member’s liability is so increased can become binding on the member in any
case where he or she agrees in writing, either before or after the alteration is made, to be
bound thereby.

See Courtney, The Law of Private Companies (2" edition, Tottel Publishing, 2002)
paragraphs [3.065] to [3.088].

114 Section 143 of the Companies Act 1963.

1s Regulation 5 of the European Communities (Companies) Regulations 1973, S.I. 163 of
1973.

But see paragraphs [40.16] to [40.18] concerning the extent to which this is usually
possible only where the alleged breach is of a members’ personal rights under the
articles, not the company’s rights under the articles.

As compared with instances where it is alleged that the company or any of its officers has
breached an obligation imposed on them directly by the Companies Acts, rather than
merely by the company’s own articles.
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10.0 MEMBERSHIP OF A MANAGEMENT COMPANY

Other relevant ODCE publications

[10.01] The ODCE has already published as part of its Decision Notice D/2002/1 an
Information Book entitted The Principal Duties and Powers of Members and
Shareholders under the Companies Acts 1963 to 2001."*® Much of the material in
that booklet is relevant to the members of a management company. However to
assist users of this handbook, some matters which are particularly pertinent will be
repeated here (sometimes in an abridged manner, other times in a manner which is
more detailed and tailored specifically to the likely circumstances of the typical
management company).

The inextricable link between ownership of a unit in multi-unit development
and management company membership

[10.02] In general, membership of a management company is carefully linked to
ownership of one of the housing units in the multi-unit development with which the
management company is associated; and vice versa.

[10.03] When a multi-unit development in which it is envisaged that a management
company will have a role is first being marketed, it is usually a condition of the sale
of each of the individual units that the purchasers will each become members of the
management company. This is often underpinned by a recital in the related
conveyancing documents for each property which records the fact that the
purchaser is, or has applied to become, a member of the management company.

[10.04] Admittedly, there are some multi-unit developments in which the
documentation is structured in such a way that multi-unit development owners
become members of the management company only when the developer has
completed the estate and transferred the common areas etc thereof to the
management company.**®

[10.05] Frequently, the interlinked nature of ownership of a housing unit located in a
multi-unit development and management company membership is further
underpinned by a provision in the conveyancing documents under which each unit
owner covenants along the lines that he/she will—

“not assign or sub-let the unit ... (other than by way of sub-lease for a term
not exceeding ten years or by way of mortgage) without first causing the
person taking the assignment or lease to become a member of the
management company.”

118

Available at www.odce.ie/en/media_decision_notices.aspx.
119

See paragraph [6.10].
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[10.06] Finally, from a legal perspective, the link between unit ownership and
management company membership is often reinforced by a provision in the
management company’s articles of association which indicates that membership of
the company is limited to those persons who, from time to time, represent the
owners of the units located within the multi-unit development with which the
management company is associated.

[10.07] Because the conveyancing documents under which properties located in
multi-unit developments typically require that the owners of the units should also be
members of the associated management company, it is generally the case that a
purchaser’s solicitor will attend to the task of ensuring that his/her client does in fact
become such a member of the management company.120

[10.08] Aside from these private law provisions which seek to ensure that all unit
owners become members of the associated management company, we think it
important to draw attention to one practical consideration. As the ODCE sees it,
there is every good reason why the owner of a unit located in a multi-unit
development should want to be a member of the associated management company,
and few good reasons why they should not. It appears to the ODCE that a common
misconception is that the liability of unit owners in a multi-unit development to pay
service charges arises from their membership of the management company. For
reasons which we are endeavouring to explain in this handbook, that is rarely so. In
most cases a unit owner’s primary liability to pay service charges arises not as a
matter of company law,"** but under the property law obligations which are derived
from the conveyancing documents which regulate the conditions on which owners
holds their housing units. Accordingly, those service charges would be payable even
if the owner sought to not become a member of the management company, or
sought to relinquish his/her membership. Membership of the management company
does, however, enable the unit owner to have a say in how well they wish their multi-
unit development to be managed, and how efficiently they seek to have their service
charges spent — primarily through members’ entitlement to financial statements
concerning the management company, to seek explanations from the company’s
directors, to participate in the election of those directors and to seek election as a

120 In this regard the ODCE understands that the standard “Requisitions on Title” commonly

used by solicitors, and published by the Law Society of Ireland, contain a series of
enquiries which are designed to assist the purchaser’s solicitor in advising his/her client in
relation to many issues concerning the management company and the associated multi-
unit development, and to help ensure that the client will become a member of the
management company on completion of the purchase.

Although some respondents to the ODCE’s Consultation Process pointed out that
sometimes the articles of a management company stipulate that members are required to
pay their service charges. However as we understand it, stipulations of that sort are
usually secondary to obligations principally assumed under the corresponding property
law documents which the members entered into when they acquired their properties in
the multi-unit development. Furthermore an obligation on members to pay regular
amounts to the company, such as amounts in the nature of service charges, must be
expressly stipulated in a company’s articles, and cannot be implied from them. See
Bratton Seymour Service Co Ltd v. Oxborough [1992] BCLC 693.
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director where the unit owner is willing to hold that office.
Cessation of membership

[10.09] It follows that, just as the property and company documentation is structured
to ensure that new owners of units in a multi-unit development always become
members of the associated management company, so too departing owners should
cease to be members.

[10.10] Where the management company was incorporated as a company limited
by shares the process by which membership is relinquished is through a transfer of
the member’s share from the vendor of the property in the associated multi-unit
development to the purchaser thereof. The method of transfer will usually be set out
in the management company’s articles of association and the purchaser’s solicitors
will usually be involved in ensuring compliance with it.

[10.11] Where the management company was incorporated as a company limited
by guarantee not having a share capital, the Companies Act do not specifically deal
with the question as to how members can relinquish their membership. In some
instances this leads management companies to adopt articles of association which
specifically provide for a means by which a member may relinquish membership.
For example, the ODCE has come across clauses such as the following—

“Any member of the company who wishes to retire as a member shall write
to the Secretary to that effect and the Secretary shall, as soon as is
practicable, remove his/her name from the list of members and he/she shall
thereupon be deemed to have retired”.'**

[10.12] Perhaps more commonly, some management companies adopt articles of
association in which a regulation is included providing for automatic cessation of
membership once an apartment owner sells his/her apartment. For example, the
ODCE has seen clauses such as the following—

“A Member ... shall cease to be such on ceasing to be an owner and on the
registration as a member of his/her successor in title.”

Membership certificates

[10.13] In the case of companies limited by shares, the Companies Acts contain
specific provisions regulating share certificates.™*®

[10.14] Where, however, a management company was incorporated as a company
limited by guarantee not having a share capital the absence of a share capital
means that members cannot be furnished with share certificates as such. However,
it is quite permissible for such a management company to provide in its articles of

122

s It should be noted that this is not one of the regulations found in Table C.
1

See paragraph [8.21].
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association for members to be provided with membership certificates. Nonetheless,
it should be noted that Table C articles do not contain any such regulation.
Accordingly, where a regulation along these lines is required by a management
company, it must be specifically adopted otherwise than by merely incorporating
standard Table C regulations.

[10.15] The ODCE is aware of some instances in which management companies
have customarily issued membership certificates even though their articles of
association fail to include any provisions dealing with matters such as the issue,
recall and cancellation of membership certificates. Where this is the case, it seems
to the ODCE that it would be in the interests of the management company’s good
governance for the articles to be amended to provide specific internal rules of the
company governing membership certificates.

Membership of the management company where two or more persons are the
joint owners of a unit in the associated multi-unit development

[10.16] This is something that should be dealt with expressly in any management
company’s articles of association.

[10.17] If the company was incorporated as a private company limited by shares
and has adopted regulation 64 of Part | of Table A then—

“Where there are joint holders, the vote of the senior who tenders a vote,
whether in person or by proxy, shall be accepted to the exclusion of the
votes of the other joint holders; and for this purpose, seniority shall be
determined by the order in which the names stand in the register.”

In the ODCE'’s view what this means is that if only one of the joint holders attends
the meeting, whether in person or by proxy, they are entitled to cast the vote of all
the joint members. It is only if both or all of the joint holders are in attendance
(whether in person or by proxy) that seniority becomes an issue.

[10.18] No similar provision is included in the Table C articles. Accordingly, where a
management company is incorporated as a company limited by guarantee not
having a share capital, it is advisable for a regulation along these or similar lines to
be included in the company’s articles.

[10.19] Sometimes management companies adopt regulations which go further and
specify unequivocally that the joint owners of a property shall be treated as having a
single membership of the management company. For example. the ODCE has
come across regulations along the following lines—

“Where two or more persons are the joint owners of a unit in the associated

124 See paragraph [9.05] concerning the extent to which the articles of association of any

particular management company incorporated as a private company limited by shares
may not necessarily include all of the regulations contained in Table A.
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multi-unit development they shall together constitute one member and the
joint owner whose name appears first in the company’s register of members
shall exercise the voting and other powers vested in such member.”**

In the ODCE'’s view, this sort of a regulation has a different effect to the regulation
cited in paragraph [10.17]. What it seems to envisage is that if Ann & John are the
joint owners of a property, but they are recorded in the company’s register of
members as John & Ann, then the voting and other powers in the management
compalgg/ are exercisable only by John: not by Ann, unless John appoints her as his

proxy.

125 Note that this is not one of the regulations contained in Table A or C.

126 As to proxies see paragraphs [27.01] to [27.16]. Note that, in the ODCE'’s view, if that is
what they wish, it should be possible for John & Ann to ask the company secretary to
amend the register of members by reversing the order in which their names are listed.
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11.0 THE MANAGEMENT COMPANY'S REGISTER OF MEMBERS

[11.01] Section 116 of the Companies Act 1963'*" has the effect that—

(a) every company must keep a register of the company’s members
containing details of—

(i) the names and addresses of each member;

(i) the date at which each member was entered in the register as a
member and the date at which any person ceased to be a
member, and

(b) where the company was incorporated as a company limited by shares,
its register of members should in addition contain—

(i) a statement of the shares held by each member, distinguishing
each share by its number so long as the share has a number,
and of the amount paid or agreed to be considered as paid on
the shares of each member.

[11.02] These entries must be made within 28 days of the person agreeing to
become a member.””® Likewise, any changes whereby a person ceases to be a
member should also be recorded within 28 days after the production to the company
of “evidence satisfactory to the company of the event whereby [the person] ceased
to be a member.”**

[11.03] As outlined above,™ the process of becoming or ceasing to be a member of
a management company is usually bound up closely with the conveyancing which
takes place when someone is selling their unit in a multi-unit development and
someone else is buying it from them. Typically the solicitors for at least one of the
parties will be in communication with the secretary of the management company
informing them of the changes which are afoot at such a time. In practice, this is one
of the main ways by which management companies should be enabled to keep their
registers of members up to date.

The importance of the register of members
[12.04] In any company, the register of members is an important document. For

example it is the primary means a company has for knowing who are its members,
so that all those entitled to be notified of AGMs and EGMs can be duly notified and

127 As amended by Section 20 of the Companies (Amendment) Act 1982.

128 Section 116(2) of the Companies Act 1963.
129 Section 116(3) of the Companies Act 1963.
130 Paragraph [10.07].
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financial statements etc duly forwarded to them. Likewise, it is important in clarifying
who is, or is not, entitled to vote at AGMs and EGMs.

[11.05] Accordingly, it is important for members of a management company to
ensure that their addresses as recorded in the company’s register of member are
accurate and kept up-to-date. If not, it is probable that, through their own fault,
members may end up failing to receive important documentation which they ought to
have.

[11.06] Knowing who is a member of the company is important also for
management companies so that they are in a position to be able to send service
charge demands to the right people at the right addresses. Accordingly, it is
important for management companies, when a unit in the associated multi-unit
development is being sold, to be vigilant about checking to ensure that they are
given whatever information they need to ensure that their register of members is
kept up to date.

[11.07] Another way in which the register of members is important is that it is a
means by which members of the management company may seek to ascertain the
necessary contact details for one another. An ability for members to get in contact
with one another may be essential in order that alliances can be formed amongst
members, perhaps with a view to bringing about change in the company; or, at any
rate, so that members who seek to bring about change should have at least the
means to gauge the extent to which other members might be willing to support them.
For example, a member who wishes to become a director of the management
company might wish to write to other members (whose names and addresses
he/she does not already know) for the purpose of seeking to persuade them that
they should vote for him/her at a forthcoming AGM of the company. Alternatively,
where some members wish to have an EGM convened for some particular
purpose,™! they may need to try to gain the support of at least some other members
S0 as to satisfy the statutory pre-condition that a members’ request for an EGM must
come from members whose combined voting rights at general meetings of the
management company is at least 10% of the total voting rights of all the company’s
members.***

Details regarding former members must be kept in the register of members

[11.08] It is implicit from the requirement that the register contain “the date at which
any person ceased to be a member” that the register should continue to contain
details of former members — even long after the date on which a person ceased to
be a member of the company. Irish company law does not contain a provision
similar to that which applies in the United Kingdom, whereby it is permissible for an
entry relating to a former member of a company to be removed from its register of
members provided that more than 10 years have elapsed from the date on which the

e.g. to pass an ordinary resolution pursuant to Section 182 of the Companies Act 1963
seeking to have a director removed from office.
182 See paragraphs [25.07] to [25.11].
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cessation of membership occurred.

133

Inspecting the register of members

[11.09] Every company’'s register of members, including that of a management
company, is a public document. In general, it may be inspected free of charge by
any member of the company, and by any other person on payment of a small fee.

[11.10] The relevant provisions relating to inspection of the register of members are
as follows—

@)

(b)

(©)

(d)

the management company may, on giving notice by advertisement in a
newspaper circulating in the district in which the registered office of the
company is located, close its register of members at any time or times

not exceeding 30 days in total in any calendar year;"**

except where the management company’s register of members is
closed in accordance with paragraph (a), the register must during
business hours'* be open to inspection—

e by any member of the company free of charge;

e by any other person on payment of six cent, or such less sum
as the company may prescribe.**

Any person (whether a member or otherwise) may require that he/she
be furnished with a copy of the management company’s register of
members, or any part thereof, on payment of 4 cent for every 100 words
(or fractional part thereof) required to be copied. The copy requested
must be sent to the requester within 10 days from the date the request
is received.™’

If any inspection sought is refused, or if a requested copy is not sent,
the compan}/ and every officer of the company who is in default may be
prosecuted;° furthermore the High Court may compel an immediate
inspection of the register or direct that it be sent to the person
requesting it.**°

133

134
135

136
137
138
139

Section 121 of the (UK) Companies Act 2006, replacing Section 352(6) of the (UK)
Companies Act 1985 (under which the relevant period was 20 years).

Section 121 of the Companies Act 1963.

Subject to such reasonable restrictions as the company may in general meeting impose,
so that no less than 2 hours in each day are allowed for inspection.

Section 119(1) of the Companies Act 1963.

Section 119(2) of the Companies Act 1963.

Section 119(3) of the Companies Act 1963.

Section 119(4) of the Companies Act 1963.
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[11.11] The ODCE has heard of instances in which members of management
companies have encountered difficulties when seeking to know who are the other
members of their company. We have been told of instances in which directors,
secretaries or agents have told members that such details are confidential and
cannot be disclosed. We think it important to emphasise that this is not so0.**° As
outlined above the contents of a management company’s register of members is
information which is available as of right not only to other members of the company,
but to third parties also.™**

Where the register of members should be kept

[11.12] Ordinarily, a management company’s register of members should be kept at
the company’s registered office.*** However, if the work of making up the register is
done at another office of the company, it may be kept at that other office.'*
Similarly, if the management company arranges with some other person for the
making up of its register to be undertaken on behalf of the company by that other
person, it may be kept at the office of that other person at which the work is done.**
In both those latter instances, however, it is essential that the other location at which
it proposed to keep the register of members is located with the State.™*

[11.13] In any case where the register of members is kept at a location other than
the management company’s registered office, notice must be sent to the CRO
detailing the place at which the register is kept.146

[11.14] Having regard to these requirements, it is permissible for a management
company’s register of members to be kept at the offices of its managing agent™’ —
provided either that the office of the managing agent is also the registered office of
the management company, or the office of the managing agent can properly be
regarded as an office of the management company and the work of making up the
register is done at that office - perhaps by the secretary of the company, or the
management company has arranged with the managing agent that he/she will

140 It is possible that this misunderstanding may flow from the fact that where a management

company is established as a company limited by guarantee not having a share capital
there is a dispensation from the usual requirement that the names and addresses of the
company’s members be included in the company’s annual return filed with the CRO: see
paragraph [8.32]. However it must be emphasised that this is a dispensation from a
separate statutory obligation. It does not in any way extend to providing also that in such
cases there is an equivalent derogation from the normal rules under Section 119 of the
Companies Act 1963 which apply to all companies.

The ODCE understands, however, that restrictions on the use of such information may
arise under the Data Protection Acts. In this regard the Office of the Data Protection
Commissioner has drawn our attention to its document entitled “Restrictions on the use of
publicly available data for marketing purposes”, available at www.dataprotection.ie.

141

142 Section 116(5) of the Companies Act 1963.
143 Section 116(5)(a) of the Companies Act 1963.
144 Section 116(5)(b) of the Companies Act 1963.
145 Section 116(6) of the Companies Act 1963.
146 Section 116(7) of the Companies Act 1963.

147 This may be possible by agreement with the managing agent.
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undertake the task of making up the register on the company’s behalf.

[11.15] In the ODCE's view, management companies need to think carefully before
concluding that keeping their register of members at their managing agent’s office is
an appropriate step. It has to be understood that it is the management company’s
directors and secretary who are primarily responsible for maintaining the register of
members,™*® and, accordingly, the register should never be seen as something for
which entire responsibility can be devolved to the managing agent.**

[11.16] On the other hand, a consideration which management company directors
need to bear in mind when determining where their company’s register of members
is to be maintained is that the location should be one to which ordinarily the public
have access for at least two hours a day during business hours on all business days
of the year (except those, which cannot exceed 30 days in total in the calendar year,
during which the register is lawfully closed). Public access of that sort is required by
the statutory provisions outlined in paragraph [11.10] and it is the duty of each
director of the company, and its secretary, to ensure that the requirements of the
Companies Acts are complied with by the company.**® Accordingly, in the ODCE’s
view, it would be a breach of that duty™® for the directors and secretary of the
company to choose for the company’s register of members to be kept at a location
which was not so accessible by the public to the required extent, or at which — even
if the location is physically capable of being accessed — there is no-one in
attendance to enable interested persons to effectively exercise the rights of
inspection which the Oireachtas has vested in them.

[11.17] If directors opt to leave their management company’s register of members
with a managing agent it would be prudent for them to ensure that it is expressly
stipulated in their contract of engagement with the managing agent that the register
of members is and will remain the property of the management company and must
be delivered up to the management company’s directors upon demand.

148 Section 116(9) of the Companies Act 1963 makes it an offence for the company or “any

officer who is default” to fail to comply with the requirements of Sections 116(1) to (6).
Also section 383(3) of the Companies Act 1963 provides that it is the duty of each director
and secretary of a company to ensure that the requirements of the Companies Acts are
complied with by the company.

However note Section 120 of the Companies Act 1963 under which, if a company’'s
register of members is kept at the office of some person other than the company (e.g. the
managing agent in the scenario discussed above) and by reason of any default on his/her
part the company fails to comply with (i) the requirement that notice be given to the CRO
of any change in the place where the register is kept or (ii) inspection rights to which
anyone is entitled under Section 119 are refused, or there is a failure to duly send
someone a copy of the register of extracts from it, that other person (e.g. the managing
agent in the scenario discussed above) may be prosecuted for the relevant defaults in the
same way as if he/she was “an officer of the company who is in default”.

Section 383(3) of the Companies Act 1963 as replaced by Section 100 of the Company
Law Enforcement Act 2001.

Though one which, in practice, probably occurs quite frequently.
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12.0 THE VOTING POWER OF MANAGEMENT COMPANY MEMBERS

The statutory default position

[12.01] Section 134(e) of the Companies Act has the effect that unless the articles
of the company do not make other provision as regards the voting power of
members, every member of a management company which was incorporated as a
private company limited by shares has one vote in respect of each share held by
him/her, while every member of a management company which was incorporated as
a guarantee company without a share capital share has one vote.

[12.02] In practice, however, it is almost inconceivable that a management company
would ever be incorporated without articles of association which clearly specify the
voting power of the members; and where such voting entitlements are specified in
articles, it is those entitlements which prevail: not the default “one member one vote”
provisions of Section 134(e).

Where standard Table A or Table C articles apply

[12.03] In some instances management companies simply adopt the standard
voting provisions of the Table A or Table C regulations.*®> Where so—

(a) If the management company was incorporated as a private company
limited by shares, regulation 63 of Part | of Table A provides that
ordinarily on a show of hands'*® each member present in person or by
proxy154 shall have one vote (so however that no individual shall have
more than one vote) and on a poII155 every member shall have one vote

for each share of which he is the holder.

(b) If the management company was incorporated as a company limited by
guarantee not having a share capital, regulation 22 of Table C provides
that every member of the management company will have one vote.

The more usual situation during the developer-only phase, or the developer-
and-owners’ phase: weighted voting in favour of the developer

[12.04] What is more common in practice, however, is that when the developers of
multi-unit developments are causing management companies to be incorporated on
their behalf, articles of association are adopted in which the default “one member
one vote” provisions are replaced by provisions under which additional voting power

152 See paragraph [9.05] concerning the extent to which the articles of association of any

particular management company may not necessarily include all of the regulations
contained in Table A or C.

See paragraph [12.12].

154 See paragraphs [27.01] to [27.16].

155 See paragraphs [12.13] to [12.19].
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is reserved to the developer (if he/she intends being a member of the company
himself/herself), or to his/her nominees (in the event that the developer does not
personally intend to become a member of the management company).

[12.05] For example, suppose that a management company is being incorporated
for a multi-unit development that is expected to consist of 100 apartments. This
means that once all the apartments are sold, there will be 100 members of the
company. However, if the management company is incorporated as a company
limited by guarantee not having a share capital, there must also be seven subscriber
members of the company.156 In such a case, the sort of provision which may be put
in the management company’s articles of association will typically be along the
following lines—

“Every member other than a subscriber member shall have one vote. A
subscriber member shall have fifty votes.”

[12.06] The effect of a provision like this — and it is just one example of the many
different sorts of weighted voting provisions which are found in practice — is that if all
100 unit-owner members turn up at a general meeting of the company along with the
seven subscriber members (or a proxy157 on their behalf) the unit-owner members
can muster at most only 100 votes in favour of, or against, any proposed resolution,
whereas the developer’s nominees have 350 votes. In this way, the developer’s
nominees will always be able to outvote the unit-owner members.

[12.07] The ODCE is aware of the extent to which weighted voting provisions of this
sort are controversial and, in the views of many people, unfair and undesirable.
However, from the perspective of company law they are not considered unlawful,
impermissible or inherently inappropriate. Indeed, in English law it has been held
that it was possible to have weighted voting rights in a company which were
specifically tailored to ensure that one member of the company could not be
removed from the office of director, even though English company law, like Irish
company law, provides a statutory entitlement for members of companies to remove
directors from office by ordinary resolution “notwithstanding anything in [the
company’s] articles [of association]”.158

[12.08] Moreover, another significant problem faced by members who feel
aggrieved when they experience situations in which their voting power, and that of
others in their situation, is regularly ‘trumped’ by the voting power of the developer’s
nominees under weighted voting provisions in the management company’s articles
is that it is very often the case that it would have been apparent when they were first
entering into a potential legal relationship with the developer and/or the
management company that the voting power in the company was divided in such a

156 The subscribers are the persons (usually nominees or associates of the developer) who

sign the documents by which the management company comes to be incorporated.

157 See paragraphs [27.01] to [27.16].

158 Bushell v. Faith [1970] 1 All ER 53. For the usual power of members to remove a director
see paragraphs [14.10] to [14.15].
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weighted manner. Management companies will usually have been incorporated
before the sale of any unit in the multi-unit development, and a solicitor acting for a
purchaser of a multi-unit will usually have been furnished with a copy of the
management company’s articles of association as part of the conveyancing process.

[12.09] The real difficulty here for those who feel aggrieved about weighted voting
powers reserved for developers is that they are not unlawful per se,® and where a
person has joined a company in which that is how the voting power is allocated,
company law does not usually allow them to seek to have the voting power altered
when they afterwards discover that the status quo works against their interests.*®

How votes are taken

[12.10] Where a management company was incorporated as a company limited b6y
guarantee not having a share capital and has adopted regulation 16 of Table C***
then—

“At any general meeting a resolution put to the vote of the meeting shall be
decided on a show of hands unless a poll is (before or on the declaration of
the result of the show of hands) demanded—

(a) by the chairman; or

(b) by at least three members present in person or by proxy; or

(c) by any member or members present in person or by proxy and
representing not less than one-tenth of the total voting rights of all
the members having the right to vote at the meeting.

159 Although the Law Reform Commission has recently recommended that the law should be

changed to provide that there be one vote per unit owner in a management company, and
a prohibition on weighted voting. See paragraph 3.56 of the Commission’s Report on
Multi-Unit Developments the details of which are at footnote 11.

In this regard it is notable that the Law Reform Commission (although having taken the
position as outlined in footnote 159 as regards new management companies incorporated
after any law is brought into effect by the Oireachtas implementing the Commission’s
recommendation) concluded that “it would not be possible from a constitutional
perspective, to limit the property rights of those involved in multi-unit developments to the
extent of imposing all the recommendations proposed in Part C to existing developments
[including the recommendation about ‘one member one vote’ and the prohibition on
weighted voting]. In particular, the Commission considers that, where the memorandum
and articles of association of existing owners’ management companies have created
weighted voting arrangements which greatly favour a developer — which is not itself
prohibited under the current company law code — it is not appropriate to interfere
retrospectively with those arrangements. That is so even though they do not appear, in
the Commission’s view, to conform to good governance standards and as a result the
Commission has recommended that future owners’ management companies must
operate on a ‘one unit one vote’ basis.” See paragraph 3.56 of the Commission’s Report
on Multi-Unit Developments the details of which are at footnote 11.

See paragraph [9.05] concerning the extent to which the articles of association of any
particular management company incorporated as a company limited by guarantee not
having a share capital may not necessarily include all of the regulations contained in
Table C.
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Unless a poll is so demanded, a declaration by the chairman that a resolution
has, on a show of hands, been carried or carried unanimously or by a
particular majority or lost, and an entry to that effect in the book containing
the minutes of proceedings of the company shall be conclusive evidence of
the fact without proof of the number or proportion of the votes recorded in
favour of or against such resolution.

The demand for a poll may be withdrawn.”

[12.11] Where a management company was incorporated as a private company
limited by shares and has adopted regulation 59 of Part | of Table A,'®% an almost
identical provision applies except that an additional sub-paragraph (d) is included
which provides—

(d) by a member or members holding shares in the company
conferring the right to vote at the meeting being shares on which
an aggregate sum has been paid up equal to not less than one-
tenth of the total sum paid up on all the shares conferring that
right.”

[12.12] Where provisions such as these apply, then the default position is that a
vote should be decided on a show of hands. This means simply counting how many
people are in attendance at the meeting and entitled to vote, and then counting how
many of them choose to vote in favour of the proposition by holding up their hands
when asked to do so.

[12.13] The significant difference between voting on a show of hands and voting by
a poll is that on the show of hands then, even if some members have different voting
entittements by reason of controlling more shares or having weighted voting
privileges,'® such persons when voting on a show of hands have no more votes
than the members who have only one share or vote.

[12.14] So, for example, in the example where there are 100 members who are unit
owners, each with one vote, and seven developer's nominees each with 50 votes,
then if 10 unit-owners attend the meeting along with only one of the developer’s
nominees, it will be possible for the outcome of a vote decided on a show of hands
to be significantly in favour of whatever viewpoint the unit-owners favour. For
example, the outcome of the vote taken on a show of hands may be 10 in favour
and 1 against.

[12.15] In that situation, the developer's nominee will almost invariably demand a
poll — a step which the regulations above envisage may be made either before or

162 See paragraph [9.05] concerning the extent to which the articles of association of any

particular management company incorporated as a private company limited shares may
not necessarily include all of the regulations contained in Table A.
163 Such as those described in paragraphs [12.04] to [12.06].
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immediately after the taking of the vote on the show of hands.

[12.16] What happens then is that the vote is taken by adding up the total of the
votes which each person present (whether a member or the proxy'® of a member)
is entitled to cast, and then determining how many of those votes are in favour of the
proposition.

[12.17] So, for example, in the hypothetical case above (10 unit owners each with
one vote, one developer’s nominee with 50 votes) the total possible vote is 60. If the
unit owners all vote in favour of the proposition but the developer's nominee votes
against, the resolution will be defeated by 50 votes to 10.'%°

[12.18] Where a management company has adopted regulation 62 of Part | of Table
A or regulation 19 of Table C,'®® then a poll demanded on the election of a chairman
of the meeting, or on a question of adjourning the meeting is required to be taken
forthwith. A poll demanded on any other question is to be taken at such time as the
chairman of the meeting directs.

[12.19] Where a management company has adopted regulation 60 of Part | of Table
A or regulation 17 of Table C,*" then a poll is ordinarily to be taken in such manner
as the chairman of the meeting directs.

Challenges to the voting entitlements of anyone claiming to be entitled to vote

[12.20] Articles of association frequently provide how challenges of this sort are to
be dealt with. For example, where the management company has adopted either
regulation 67 of Part | of Table A or regulation 24 of Table C'**—

“No objection shall be raised to the qualification of any voter except at the
meeting or adjourned meeting at which the vote objected to is given or
tendered, and every vote not disallowed at such meeting shall be valid for all
purposes. Any such objection made in due time shall be referred to the
chairman of the meeting, whose decision shall be final and conclusive.”

Where there is an equal number of votes both in favour and against the
proposition

[12.21] Where a management company has adopted regulation 61 of Part | of Table

164 See paragraphs [27.01] to [27.16].

165 Alternatively if the developer's nominee holds proxies from the six other subscriber
members he controls a total of 350 votes: compared with the 10 votes held by the unit-
members. In that situation the outcome of a vote taken by poll would probably be defeat
by 350 votes to 10.

See paragraph [9.05] concerning the extent to which the articles of association of any
particular management company may not necessarily include all of the regulations
contained in Table A or C.

1e7 Ditto.

168 Ditto.
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189 then—

A or regulation 18 of Table C
“Where there is an equality of votes, whether on a show of hand or on a poll,
the chairman of the meeting at which the show of hands takes place or at
which the poll is demanded, shall be entitled to a second or casting vote.”

Loss of voting power in the event that a member owes any money to the
management company — including any arrears of service charges

[12.22] Where a management company has adopted regulation 66 of Part | of Table
A or regulation 23 of Table c*® then—

“No member shall be entitled to vote at any general meeting unless all
moneys immediately payable by him to the company have been paid.”

[12.23] A larger proportion of respondents who contributed to the ODCE'’s
Consultation Process in relation to this aspect agreed that provisions like these are
appropriate in the articles of a management company. Among the viewpoints
expressed was the perspective that collecting service charges on time is already
difficult enough, and that on some occasions provisions like regulation 66 or 23 help
to bring in service charges — sometimes even immediately before the beginning of
an AGM.'"*

169 Ditto

170 Ditto.

i Management companies may however wish to consider the views of the Law Reform
Commission expressed at paragraphs 7.15 and 7.16 of the Commission’s Report on
Multi-Unit Developments (details at footnote 11)—

“It is common in some jurisdictions to suffer a loss of voting rights in the owners’
management company as a result of a failure to pay the service charges. This
measure is triggered as a result of default on payment after a specified time. On
the one hand, this appears to be a reasonably proportionate solution. A key
function of the owners’ management company is, after all, to manage the
building through the control and expenditure of the service charge and the
building investment fund. It could be argued, however, that by buying property in
a multi-unit development, the unit owner automatically buys into a range of
rights and responsibilities, the nature of which would justify a fine or a restriction
on rights in the event of non-payment of the contributions. In any case, such a
restriction generally applies only to regular voting and not votes which require a
special resolution.

On the other hand however, loss of control over maintenance and upkeep of a
unit owner’'s portion of freehold could be regarded as an unwarranted
curtailment of the constitutional right to private property. As a result, the
Commission considers that denial of voting rights is not a suitable remedial
device.”
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13.0 How MANAGEMENT COMPANY DIRECTORS ARE APPOINTED, HOw

MANY DIRECTORS THE CoOMPANY CAN HAVE, AND HOW THAT
NumMBER CAN BE CHANGED

The first directors

[13.01] In general the first directors of any company are nominated by the persons
causing the company to be incorporated. During the incorporation of the company,
those persons are required to sign documents containing their consent to become
the directors of the company upon its incorporation.'’* Then, once the company is
duly incorporated, those Persons are deemed to have been appointed as the first
directors of the company.™”

[13.02] In the case of a management company, this has the consequence that the
company’s first directors are usually the developer of the multi-unit development with
which the company is to be associated, and/or persons connected with the
developer: such as business partners, employees, etc.

The initial number of directors

[13.03] Every company is required to have at least two directors."™ Thereafter,
there is no upper limit contained in the Companies Acts on how many directors the
company may have, although it is usual to find this issue regulated to some extent
by the company’s articles of association.

[13.04] For example, where the management company’s articles incorporate either
regulation 75 or Part | of Table A or regulation 32 of Table C'”® then—

“The number of the directors and the names of the first directors shall be
determined in writing by the subscribers of the memorandum of association
or a majority of them.”

[13.05] In general, this determination in writing is implicit in the subscribers’ act of
naming whatever number of directors are listed in the original incorporating
documents of the company. Accordingly, in the ODCE’s view, if a management
company is incorporated with (say) 4 directors it follows that unless and until steps
are taken subsequently to alter the maximum number of directors which the
company should have — it is authorised to have up to 4 directors.

172

1 Section 3(3) of the Companies (Amendment) Act 1982.

Section 3(5) of the Companies (Amendment) Act 1982.

174 Section 174 of the Companies Act 1963.

175 See paragraph [9.05] concerning the extent to which the articles of association of any
particular management company may not necessarily include all of the regulations
contained in Table A or C.
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Subsequent alterations to the number of the company’s directors

[13.06] Articles of association usually provide for the means by which the maximum
number of the company’s directors may be increased. So, where a management
company’s articles incorporate either regulation 97 of Part | of Table A or regulation
46 of Table C'"°—

“The company may from time to time by ordinary resolution increase or
reduce the number of directors ...”

[13.07] Accordingly, continuing the previous example in which the company was
incorporated with 4 directors, if it is desired to increase that number to 7 what is
needed"’” is an ordinary resolution of the company members. A members’ resolution
is needed also if it is sought to reduce the maximum number of directors.

[13.08] However such a resolution is not necessary if the members are content to
simply let the maximum number of directors remain at its existing level. So if, as in
the last example, the members previously resolved that the number of directors
should be 7 it is permissible for the company to operate subsequently with a lesser
number of directors.'”® This might occur where, for example, one or more of the
directors has retired, died or been removed from office without someone replacing
them.

[13.09] It is important to recall however that where a management company is
operating with a fewer number of directors than its authorised maximum the
company’s articles of association may empower the directors to add other people of
their own choosing to the board of directors — without any involvement on the part of
the members. Continuing the previous example, if the maximum number of directors
has been increased to 7, 7 directors hold office for a year or two, but then the
number gradually falls back so that it reaches (say) 3, the legal position will usually
be that the company has a board of directors which consists of 3 serving directors
and 4 vacancies.

[13.10] Many management company’s articles of association provide limited power
for the company'’s directors to appoint replacement or additional directors in the case
of positions on the company’s board which fall vacant in between general meetings
of members, or which were left vacant following the last general meeting of
members. (Directors appointed in this way are usually said to be co-opted to the
company’s board.) For example where the management company’'s articles

176 Ditto.

e Assuming the foregoing regulations are part of the management company’s articles.

178 Although other complications may arise if the number falls below two, or whatever higher
number is prescribed in the company’s articles as the necessary quorum of directors. See
further paragraphs [23.37] to [23.39].
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incorporate either regulation 98 of Part | of Table A or regulation 47 of Table C

179

“The directors shall have power at any time and from time to time to appoint

any person to be a director, either to fill a casual vacancy'®® or

as an

addition to the existing directors, but so that the total number of directors

shall not at any time exceed the number fixed in accordance with
regulations ...”

[13.11] For the foregoing reasons, it seems to the ODCE that—

these

(a) It is advisable where the members of a management company wish to

increase the size of a board of directors over its existing level to

check

that such a higher number is authorised under the company’s articles of
association — either because the company was incorporated with at
least as many directors as the company will once again have when the
increase takes effect, or because there was previously a resolution of
the members increasing the size of the board appropriately which has

not since been superseded. If not, the intended increase in n

umber

should be authorised by an appropriate ordinary resolution of the

members.

(b) Boards of directors before purporting to exercise any powers
option vested in them by provisions of a management com

of co-
pany’s

articles of association (such as those found in regulation 98 of Part | of
Table A or regulation 47 of Table Clgl) should check what is the highest
number of directors authorised under the company’s articles of

association.

(c) In situations where a board of directors is operating with fewer directors

than the maximum permitted number, the management com

pany’s

members, if they wish to curtail the directors’ power to appoint additional

persons to be directors, should pass an ordinary resolution reduci
maximum number of directors which the company may have.

ng the

[13.12] Determining how many directors a management company ought ideally to
have is a question which will depend on the individual circumstances of every case.

However in the ODCE’s view a number of factors will generally be relevant—

179 See paragraph [9.05] concerning the extent to which the articles of association

of any

particular management company may not necessarily include all of the regulations

contained in Table A or C.
A casual vacancy includes any vacancy other than one caused by the passage of
a director retiring by rotation: Palmer's Company Law, (Sweet & Maxwell, 25"
1992 to 2008) paragraph 8.007. Retirement by rotation is dealt with at paragraphs
to [14.19] and Appendix II.
See paragraph [9.05] concerning the extent to which the articles of association

180

181

time or
edition,
[14.16]

of any

particular management company may not necessarily include all of the regulations

contained in Table A or C.
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(a) Having too few directors may mean that the directors are not sufficiently
representative of the membership as a whole e.g. if there are only (say)
two directors in a multi-unit development consisting of (say) 200 units;

(b) To ensure the best pooling of different viewpoints, it may be desirable to
have representation of different “types” of multi-unit owner, e.g. at least
some persons from categories such as the following—

(i) owner-occupiers;
(ii) investor-owners (i.e., landlords);

(iif) owners (whether occupiers or landlords) who have been
involved with the complex for a number of years — and who,
accordingly, may have considerable insight and experience into
its profile and needs;

(iv) owners who have acquired their properties more recently — and
who, accordingly, may come to the board of directors with fresh
ideas;

(c) Having too many directors may, on the other hand, lead to its own
problems e.g. difficulties in convening meetings, or situations in which
too many different viewpoints make it harder, rather than easier, to
reach a consensus;

(d) Quite separately from the abstract question as to what might be the
ideal number of directors, the more usual problem in many management
companies is that only a small number of persons are willing to give of
their time towards serving on the board of directors.

[13.13] Assuming the number of the company’s directors is below the maximum
number (if any) authorised by the company’s articles of association, it is within the
power of the members of a company at any time to appoint additional directors by
ordinary resolution, whether at an AGM, EGM or by written resolution. However,
where it is desired to do so at an EGM, it is important that the notice convening the
meeting should have included the appointment of directors as one of the items of
business to be dealt with at the meeting.'®* At an AGM, however, “the election of
directors in the place of those retiring” may be ordinary business of which advance
notice does not have to be specifically given,'®® but this may depend on the
company’s articles of association. This is the case, however, where the
management company’s articles incorporate either regulation 53 of Part | of Table A

182 See paragraphs [25.26] to [25.29].
183 See paragraphs [24.36] to [24.38].
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or regulation 10 of Table c.t®

[13.14] In many management companies the company's articles of association
curtail the extent to which it is possible for a person, other than an outgoing director
or someone whose appointment is favoured by the existing directors, to be elected
“from the floor” unless certain formalities have been dealt with first. For example,
where the management company’s articles incorporate either regulation 96 of Part |
of Table A or regulation 45 of Table C'* —

“No person other than a director retiring at the meeting shall, unless
recommended by the directors, be eligible for election to the office of
director at any general meeting unless not less than 3 nor more than 21
days before the day appointed for the meeting there shall have been left at
the office notice in writing signed by a member duly qualified to attend and
vote at the meeting for which such notice is given, of his intention to propose
such person for election and also notice in writing signed by that person of
his willingness to be elected.”

Where provisions along these lines apply, it is obviously essential for persons who
seek to be appointed directors at an AGM or EGM to ensure that they can bring
themselves within the relevant rules.

184 See paragraph [9.05] concerning the extent to which the articles of association of any

particular management company may not necessarily include all of the regulations
contained in Table A or C.
185 Ditto.
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14.0 How MANAGEMENT COMPANY DIRECTORS CEASE To HoLD OFFICE

[14.01] A director after he/she has been appointed remains a director until some act
occurs whereby they cease to hold office. Companies’ articles of association usually
set out in detail what are the events whereby such a cessation comes about.
[14.02] For example where the management company was incorporated as a
private company limited by shares and its articles incorporate regulation 91 of Part |
of Table A™¥—
“The office of director shall be vacated if the director—
(a) ceases to be a director by virtue of section 180 of the Act; or
(b) is adjudged bankrupt in the State or in Northern Ireland or Great
Britain or makes any arrangement or composition with his creditors
generally; or

(c) becomes prohibited from being a director by reason of any order
made under section 184 of the Act; or

(d) becomes of unsound mind; or
(e) resigns his office by notice in writing to the company; or

(f) is convicted of an indictable offence unless the directors otherwise
determine; or

(g) is for more than 6 months absent without permission of the directors
from meetings of the directors held during that period.”

[14.03] Similarly, where the management company was incorporated as a company
limited by guarantee not having a share capital and its articles incorporate regulation
39 of Table C**'—

“The office of director shall be vacated if the director—

(a) without the consent of the company in general meeting holds any
other office or place of profit under the company; or

(b) is adjudged bankrupt in the State or in Northern Ireland or Great

186 See paragraph [9.05] concerning the extent to which the articles of association of any

particular management company may not necessarily include all of the regulations
contained in Table A or C.
187 Ditto.
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Britain or makes any arrangement or composition with his creditors
generally; or

(c) becomes prohibited from being a director by reason of any order
made under section 184 of the Act; or

(d) becomes of unsound mind; or
(e) resigns his office by notice in writing to the company; or

(f) is convicted of an indictable offence unless the directors otherwise
determine; or

(g) is directly or indirectly interested in any contract with the company
and fails to declare the nature of his interest in manner required by
section 194 of the Act.”

[14.04] Accordingly, where any of those events occurs in a management company
which has adopted regulations along these or similar lines, the relevant director will
be deemed to have vacated his office. Notification of that fact should then be made
to the CRO within 14 days.

Resignation

[14.05] In practice, the most common of these instances is the straightforward
resignation of a director.

[14.06] What is notable about both these regulations,188 however, is that they
envisage that a director's resignation should be by means of a written notice.
Accordingly, where such regulations apply, any director who wishes to resign ought
to do so in writing and ensure that his/her notice of resignation is duly delivered to
the company secretary.

[14.07] In situations where there are only two remaining directors of a management
company, a decision by one of them to resign means that the management
company would be left with only one director: contrary to the requirement that every
company should have at least two directors.’® However, as noted below,"®® the
remaining director in such a situation usually has power under the management
company’s articles of association to remedy the situation — provided another
director, whether a member or a non-member, willing to accept office can be found.
Where this is not so, or in the yet more extreme situation where both surviving
directors wish to resign, the ODCE’s view is that the better and responsible course is
for the remaining director(s) or the director(s) who plan to resign to assist in the
convening of an EGM of the company for the purpose of appointing new directors

i.e. regulation 91 of Table A, regulation 39 of Table C.
189 Section 174 of the Companies Act 1963.
190 See paragraphs [23.37] to [23.39).
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prior to their intended resignation. This will allow the members an opportunity to
consider the critical phase into which their company is entering191 and hopefully to
find some persons willing to take on the office of director.

[14.08] It is important to emphasise, however, that the fact that one of the
consequences of a director’s resignation may be to leave the company with fewer
directors than the statutory minimum, is not of itself a legal impediment to the validity
of his/her resignation. It is not the case that the “second-last or last” director of the
company enjoys any less of an entitlement to resign from his/her office than those
directors who opted to resign sooner.’® The validity of the appointment of a director,
or his/her ceasing to hold office, depends on compliance with the company’s articles
of association, and not from the notice of the appointment/cessation being registered
in the CRO.**

[14.09] Leaving aside the question of validity, the ODCE takes the view, as
expressed above, that in a management company it would be irresponsible for
directors to resign and cause the company to operate with less than the statutory
minimum of directors without having exhausted in advance the steps permitted by
the law to secure replacement directors.

Removal from office

[14.10] Although it is not stated in either of the regulations cited at paragraphs
[14.02} and [14.03], it is possible in every instance for a director to be removed from
office.® Under the Companies Acts (rather merely than individual companies’
articles of association) a director may normally be removed by ordinary resolution of
the members.'*

01 As noted at paragraph [42.16], the fact that a management company has no directors can

of itself provide a basis on which the management company might end up being struck off
the Register of Companies.

Some confusion may exist here because the CRO ordinarily will not register a Form B10
which purports to record the cessation to hold office of any of a company’s directors, the
effect of which is to leave the company with fewer directors than the statutory minimum of
two. However this is not because of a contention that the underlying resignation /
cessation is invalid, but rather because of the requirement under Section 195 of the
Companies Act 1963 that such a notice must be sent to the CRO by the company — rather
than by any individual director thereof. Where a company has only one remaining director
such a person ordinarily lacks power to do anything other than, if the articles permit, to
co-opt an additional director or directors, or to convene a general meeting of the
company: see paragraphs [23.37] to [23.39]. Such a sole director does not ordinarily have
power to cause a valid Form B10 to be registered in the CRO.

193 POW Services Ltd v. Clare [1995] 2 BCLC 435. But, see also footnote 226.

194 “Removal” in this sense effectively means firing the director concerned against his/her
will. It is difficult to imagine that a director who was perfectly willing to cease to hold office
where such was the will of the members, or the likely outcome of any vote on their part,
would be willing to suffer the indignity of being formally “removed” from office when such
an outcome could be avoided by the simple expedient of sending a letter of resignation to
the company.

Section 182(1) of the Companies Act 1963. (Somewhat more elaborate steps are
necessary to remove a director in the case where the company is a private company and

192

195
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[14.11] Passing a resolution to remove a director from office is however a
particularly significant and serious act of the members of a management company.
For that reason, the law includes a number of inbuilt safeguards for directors.

[14.12] Firstly, what is needed is an ordinary resolution of the members which must
be obtained at a validly convened general meeting of the company i.e. one of which
the full period of notice must have been validly given to all members of the compangy
entitled to receive notice of the meeting, and to the company’'s auditors.™*
Accordingly, before a member or group of members of a management company
even begins the process of attempting to have one or more of the company’'s
directors removed from office, it is important for them to verify that they are of
sufficient number or voting power so as to be entitled, if the need arises, to convene
an EGM of the company against the wishes of its directors.”®” A group of members
representing less than 10% of the voting power in the company is ordinarily not
entitled to require that an EGM be held™® and this threshold is not reduced simply
because the business which such a groug) wants the EGM to consider is the
proposed removal of a director or directors.™

[14.13] Secondly, extended notice must be given of the resolution seeking to
remove the director’® - not simply the period of notice which is ade(luate so far as
normal EGMs are concerned.”* The requirement for extended notice %2 means that,
in general,203 the resolution to remove the director will not be effective unless the
proposers of the resolution have given notice of the intention to move it not less than
28 days before the meeting at which it is moved; and the company has then given
the members notice of the resolution at the same time and in the same manner as it
has given notice of the meeting at which the resolution is subsequently moved.**

[14.14] Thirdly, where notice is given of an intended resolution to remove a director,
the director concerned may request that the company should circulate to all

under its articles of association it is envisaged that the director concerned should hold
office for life. It is unlikely that such a director would be found in the typical management
company, even where it was incorporated as a private company limited by shares. In the
still less likely event that such a director existed in a management company that was
incorporated as a company limited by guarantee not having a share capital, the additional
statutory complication concerning life directors does not apply because such a
management company is not a private company.)

196 See further paragraphs [24.17] to [24.19].

197 See further paragraphs [25.07] to [25.11].

198 Section 132(1) of the Companies Act 1963.

199 Pedley v. Inland Waterways Association Ltd [1977] 1 All ER 209.
200 Section 182(2) of the Companies Act 1963.

201 See paragraphs [25.15] to [25.17].

202 See Section 142 of the Companies Act 1963.

203 Except where it is the other directors of the company who have resolved to submit the

proposal to the EGM.

Alternatively, where giving notice in that way is not practicable, Section 142(1) envisages
that notice can alternatively be given “by advertisement in a daily newspaper circulating in
the district in which the registered office of the company is situate or in any other mode
allowed by the articles, not less than 21 days before the meeting.”

204
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members of the company a written statement®® by the director for consideration by

them.”® Unless such written representations are received by the company too late
for it to do so, the company should ordinarily state the fact that such representations
have been made in any notice of the resolution given to members of the company,
and send a copy of the representations to every member of the company to whom
notice of the meeting is sent.

[14.15] Unless there is full compliance with these requirements any purported
removal of a director pursuant to that section will likely be invalid and of no legal
effect. Accordingly, the ODCE urges that any members contemplating taking such a
far-reaching and significant step as to seek to remove a director, should seek
appropriate professional advice before commencing to do so.

Retirement by rotation

[14.16] Many management companies adopt articles of association which include
regulations providing for the rotation of directors. Where such regulations apply what
it essentially means is that each director of the company ordinarily holds office for
only a fixed period of time after which they cease to hold office, unless they are re-
elected; or are deemed to be re-elected.

[14.17] For example, where the management company has adopted regulations 92
to 95 of Part | of Table A, or regulations 41 to 44 of Table C then the following
provisions apply2°7—

92. or 41. At the first annual general meeting of the company all the
directors shall retire from office, and at the annual general
meeting in every subsequent year, one-third of the directors
for the time being, or, if their number is not three or a multiple
of three, then the number nearest one-third shall retire from
office.

93. or 42. The directors to retire in every year shall be those who have
been longest in office since the last election, but as between
persons who became directors on the same day, those to
retire shall (unless they otherwise agree amongst themselves)
be determined by lot.

94, or 43. A retiring director shall be eligible for re-election.

95. or 44. The company, at the meeting at which a director retires in
manner aforesaid, may fill the vacated office by electing a

205 Which must not, however, be of unreasonable length.

208 Section 182(3) of the Companies Act 1963.

207 See paragraph [9.05] concerning the extent to which the articles of association of any
particular management company may not necessarily include all of the regulations
contained in Table A or C.
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person thereto, and in default the retiring director shall, if
offering himself for re-election, be deemed to have been re-
elected, unless at such meeting it is expressly resolved not to
fill such vacated office, or unless a resolution for the re-
election of such director has been put to the meeting and lost.

[14.18] Appendix Il contains an example of how these sort of provisions work in
practice. As may be apparent from a consideration of that example, while the rules
are logical and fair, they require to be thought through carefully as regards what is to
happen at each AGM — paying careful attention to what has happened at each of the
previous two AGMs, and whether any director has been appointed since the last
AGM.

[14.19] A question which sometimes arises is what happens if AGMs of a
management company are not held at which, if they had happened, serving
directors would have been required to offer themselves for re-election in accordance
with the rotation of directors rule. Irish law