Q. I have been advised by my accountant that my turnover from last year is significantly down and that I need to reduce staff salaries across the board-can I implement this change without agreement with the staff?

It is not uncommon in the current economic climate that employers are looking for ways of reducing costs but are reluctant or unwilling to consider redundancies.  In these circumstances the employer will often consider reducing pay or working hours to reduce costs and avoid redundancies.  However it should be noted that any such a proposal is technically a change of an employee’s contract and requires agreement by the employees.

In general a change to a contract of employment can occur where there is a change in the law, but otherwise, changes must be agreed between the employer and the employee. As it is a contractual based agreement technically neither party can unilaterally decide to change the contract and this requirement for both the employer's and the employee's consent to changes in the terms of the contract is part of contract law. 

Changes introduced by law

Where the law introduces changes into your contract of employment, for example, by introduction of the smoking ban in the workplace or extending the statutory period of maternity leave, then both the employees and the employer must comply with the law.

Changes introduced by agreement

There may be situation where the nature of an employee’s job may change so that the employee is doing a different job for the same employer. Such a major change will probably also result in changes to your terms and conditions of employment and unless the employment contract already allows certain changes to be introduced, neither party can introduce change unilaterally. It follows that in these circumstances there must be agreement between the parties and where such an agreement is reached, an employer must give the affected employees details of change(s) in writing within 1 month of their coming into operation (Section 5 of the Terms of Employment Act 1994). 

What about a situation where an employer is considering asking employees to agree to a pay reduction?

When an employer has a downturn in business they may consider that the only way to reduce your costs and the risk of making staff redundant is by negotiating with the staff to take a pay cut or to work fewer hours. Whilst it is likely that staff members will consider this request very carefully. It is important that all staff are advised the reasons for the proposed pay cut.  It is also useful to confirm that the situation will be reviewed on a regular basis and if the situation improves that the employer will consider re-instating the pay to the original level.

What if an employee refuses to accept the proposal to reduce pay or working hours?
One of the main outcomes where one or more of the staff won’t accept the proposal it is likely that the employer may have to consider making redundancies in the future.  An employer should be careful however not to select an employee purely on the basis that they didn’t accept the proposal.  If an employee is dismissed in this way, they may qualify to bring a claim for unfair dismissal. Unless your employer can prove there was a genuine redundancy situation and that fair procedures were followed, this dismissal may be found to be unfair. 

Furthermore if an employer insists on reducing the employees working hours or pay an employee can also consider that you have no choice but to leave their job and claim constructive dismissal, on the basis that although the employee left their job, by changing the terms and conditions of their employment the employer left the employee with no option but to leave the employment. Alternatively, an employee could refer the dispute to a Rights Commissioner in the hope of resolving the matter, and thus avoid the necessity of having to leave their job. 

Conclusion

In general where an employer has a valid justification for reducing costs and advises the employees of the reasons for the request to reduce pay or hours it is common for the employees to accept the proposed changes.  In the event that the employees agree to the proposal it is important that you record the agreement in writing.  If one or more or the employees do not accept the proposal, despite further negotiations, and the employer is left with no options but to consider redundancies then, as with all selection processes, the fact that an employee did not agree to the reduction should not be used as a reason for the selection as this may give the employee grounds for unfair redundancy.

